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JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


969 [ Filed March 2, 1953] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH B. SIMPSON, JR. 

7218 Cedar Avenue 
Takoma Park, Maryland 
and 

JANIE GAMMON LEE 
3232 Chestnut Street, N. W. 
Washington, D. C. 

Co-Administrators of the Estate of 
Patricia R. Stricklin, deceased, 

and 

JOSEPH B. SIMPSON, JR. 

7218 Cedar Avenue 
Takoma Park, Maryland 

and 

JANIE GAMMON LEE 
3232 Chestnut Street, N. W. 

Washington, D. C. 

Co-Administrators of the Estate of 
James M. Stricklin, Deceased, 

Plaintiffs, 


vs. 

CAPITAL TRANSIT COMPANY, 
a corporation, 

36th and M Streets, N. W. 

Washington, D. C., 

Defendant 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

> 

j Civil Action No. 919-53 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


COMPLAINT 

(For wrongful deaths resul ti ng from automobile collision) 
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1. The claims for relief herein on behalf of the plaintiffs, JOSEPH 
B. SIMPSON, JR. and JANIE GAMMON LEE, Co-Administrators of the 
Estate of Patricia R. Stricklin, deceased, and on behalf of said plaintiffs 
as Co-Administrators of the estate of James M. Stricklin, deceased (said 
Co-Administrators being duly appointed and qualified as such in both es¬ 
tates by the Orphan’s Court for Montgomery County, Maryland, in 
Administration Nos. 8243 and 8244), against the CAPITAL TRANSIT 
COMPANY, a corporation, are each for sums in excess of $3, 000, and 
are within the jurisdiction of this Court 

2. On or about December 28, 1952, on Georgetown Road, at or near 
its intersection with Maple Ridge Road in Bethesda, Montgomery County, 

970 Maryland, an automobile operated by the decedent Patricia R. Stricklin, 
in which her husband, decadent James M Stricklin, was a passenger, 
collided with the rear of a standing bus owned by the defendant and oper¬ 
ated by its agent and employee within the scope of his employment. Said 
collision was due to the negligence and carelessness of defendant, and 
defendant’s agent as aforesaid, and to their violation of the Traffic and 
Motor Vehicle Laws and Regulations for the State of Maryland and Mont¬ 
gomery County, then and there in full force and effect. 

3. As a result of the aforesaid collision, plaintiffs’ decedents, 
Patricia R. Stricklin and her husband, James M. Stricklin, both sustained 
mortal injuries, of which James M. Stricklin died on December 28, 1952, 
and Patricia R. Stricklin sustained pain and suffering and died on Decem¬ 
ber 31, 1952. 

4. As a result of the aforesaid wrongful death of Patricia R. Strick¬ 
lin, pecuniary loss, including medical and funeral expenses, and other 
substantial damages have been sustained by the next-of-kin of said dece¬ 
dent, namely her three minor children, James M Stricklin, Jr., 4 years 
of age, Suzanne Stricklin, 2 years of age, and Charles Nelson Stricklin, 

10 months of age, all to the damage of said next-of-kin in the sum of 
$100,000. 

5. As a result of the aforesaid wrongful death of James M. Strick¬ 
lin, pecuniary loss, including medical and funeral expenses, and other 
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substantial damages have been sustained by the next-of-kin of said deced¬ 
ent, namely, his three minor children, James M. Stricklin, Jr., 4 years 
of age, Suzanne Stricklin, 2 years of age, and Charles Nelson Stri cklin, 

10 months of age, all to the damage of said next-of-kin in the sum of 

$ 200 , 000 . 

6. Plaintiffs allege that the wrongful and negligent acts of said 
defendant in causing the deaths of said decedents were such that, if death 
had not occurred, said decedents would have been entitled to maintain 
actions to recover damages against said defendant during their lifetimes, 
but that no such actions to recover damages were brought during their 
lifetimes. 

971 7. Plaintiffs further allege that the Statute Law of the State of 

Maryland was and is similar to, and not inconsistent with the Statute Law 
of the District of Columbia, then and now in force in said District relating 
to actions for death by wrongful act. 

WHEREFORE, plaintiffs, as Co-Administrators of the Estate of 
Patricia R. Stricklin, and for the benefit of her said next-of-kin, demand 
judgment against defendant in the sum of $100,000 besides costs. 

WHEREFORE, plaintiffs, as Co-Administrators of the Estate of 
James M. Stricklin, and for the benefit of his said next-of-kin, demand 
judgment against defendant in the sum of $200,000, besides costs. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer 
/s/ David G. Bress * * * 
Attorneys for Plaintiffs 

DEMAND FOR JURY TRIAL 

Plaintiffs demand a trial by jury on all issues herein. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer 



4 


972 [Filed March 16, 1953] 

ANSWER OF DEFENDANT CAPITAL 
TRANSIT COMPANY 

First Defense 

The complaint fails to state a cause of action upon which relief may 
be granted against the defendant. 

Second Defense 

1. Defendant, Capital Transit Company, a corporation, admits 

that on or about December 28, 1952, on Georgetown Road at or near its < 

intersection with Maple Ridge Road in Bethesda, Maryland an automobile 
which was operated by one of the decedents, Patricia R. Stricklin, in 
which her husband, James M. Stricklin, was a passenger, collided with 
the rear of a standing bus owned by the defendant and which was being 

973 operated by one of its employees. It is without knowledge or information 
sufficient to form a belief concerning the injuries and damages allegedly 
sustained by the plaintiffs. 

2. Defendant denies the remaining allegations in the complaint not 
specifically admitted. 

Third Defense 

The injuries and damages allegedly suffered by the plaintiffs 
resulted from negligence and carelessness and/ cr contributory negligence 
and carelessness on the part of the decedents, Patricia R. Stricklin, and 
her husband, James M. Stricklin at the time and place mentioned in the 
complaint. 

HOGAN & HARTSON 
By /s/ John J. Sirica 
/s/ Paul R. Connolly 
Attorneys for Defendant * * * 
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974 [Filed November 17, 1954] 

PRETRIAL PROCEEDINGS 

Pretrial Statements of Parties Attached and Approved. 

975 PRETRIAL STATEMENT OF PLAINTIFFS 

These are two actions for wrongful death brought by the Co-Adminis¬ 
trators on behalf of the three surviving children of the decedents James 
Stricklin and Patricia Stricklin. They arise out of an automobile accident 
which occurred on December 28, 1952, on Georgetown Road and Maple 
Ridge Road in Bethesda, Maryland, when an automobile operated by the 
decedent Patricia Stricklin collided with the rear of defendant’s bus. 
Defendant is claimed to have been negligent in operating its bus without 
proper rear lights; in stopping on the paved portion of the highway without 
pulling on to the shoulder of the road; in failing to warn cars in the rear 
of its presence on the road; and in violating the traffic laws and regulations 
of the State of Maryland and Montgomery County pertinent thereto. 

Substantial pecuniary loss has been sustained by the next-of-kin of 
each of the decedents; namely, their aforesaid three minor children; and 
pain and suffering was experienced by the decedent Patricia Stricklin prior 
. to her death. 

Plaintiffs will stipulate to the admission of Maryland Traffic Laws, 
public utility regulations and Montgomery County laws without formal 
proof, as well as hospital records. Defendant is also requested to stipu¬ 
late that the deaths were due to the accident involved herein. 

NEWMYER & BRESS 
/s/ Alvin L. Newmyer and 
/s/ Alvin L. Newmyer, Jr., 
Attorneys for Plaintiffs 


[Filed November 17, 1954] 

DEFENDANT’S PRETRIAL STATEMENT 
Defendant admits that on or about December 28, 1952, on the George¬ 
town Road near its intersection with Maple Ridge Road in Bethesda, Mary- 
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land, an automobile which was operated by Patricia R. Stricklin, and in 
which her husband, James M. Stricklin, was a passenger, collided with 
the rear of a standing bus owned and operated by the defendant. Defend¬ 
ant states that the complaint fails to state a cause of action and denies 
that the injuries and damages allegedly sustained by plaintiffs were the 
result of any negligence attributable to it The injuries and damages 
allegedly sustained were the result of the negligence or contributory neg¬ 
ligence of the decedents, Patricia R. Stricklin and James M. Stricklin. 
STIPULATIONS: 

1. Plaintiffs will furnish to defendant an itemized statement of the 
damages claimed together with a factual foundation therefor, within ten 
days. 

2. Plaintiffs will furnish to defendant and defendant will furnish 
plaintiff the names and addresses of all witnesses which have not hereto¬ 
fore been exchanged. 

HOGAN & HARTSON 
/s/ By John P. Arness 
Attorneys for Defendant. 

NEWMYER & BRESS 

By /s/ Alvin L. Newmyer, Jr. 

Attorneys for Plaintiffs 

979 [Filed May 17, 1955] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 28th day of April 
1955 before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: 

Miss Lottie V. Bain Ben Backover 

Mrs. Dorothy C. Hanson John C. Iseli 

Albert U. Blair Miss Marie B. Gardner 

Mrs. Nell ML Cummins David P. Strong 

Mrs. Margaret R. Jones Mrs. Thomasena Morton 

Miss Alta M. Kennedy Richard M. Richter 
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who, after having been duly sworn to well and truly try the issues between 
Joseph B. Simpson Jr. and Janie Gammon Lee, Co-Administrators of the 
Estates of Patricia R. Stricklin and James M. Stricklin, deceased, plain¬ 
tiffs and Capital Transit Company, a corp., defendant, and after this cause 
is heard and given to the jury in charge, they upon their oath say this 17th 
day of May 1955 that they find for the defendant as against plaintiffs Joseph 
B. Simpson Jr. and Janie Gammon Lee, Co-Administrators of the Estate 
of Patricia R. Stricklin, deceased; and they further find for the plaintiffs 
Joseph B. Simpson Jr. and Janie Gammon Lee, Co-Administrators of the 
Estate of James M. Stricklin, deceased as against the defendant in the sum 
of $50,000. 00, to be allocated among the three children as follows: to 
James Jr., $15, 000. 00; to Suzanne, $17,000.00; and to Charles, $18,000. - 
00 . 

WHEREFORE, it is adjudged that plaintiffs Joseph B. Simpson Jr. 
and Janie Gammon Lee, Co-Administrators of the Estate of Patricia R. 
Stricklin, deceased take nothing by this action, that the defendant go hence 
980 without day, be for nothing held and recover of said plaintiffs its costs of 
defense. 

FURTHER, it is adjudged that plaintiffs Joseph B. Simpson Jr. and 
Janie Gammon Lee, Co-Administrators of the Estate of James M. Strick¬ 
lin, deceased recover of the defendant herein the sum of Fifty Thousand 
Dollars ($50,000. 00) to be allocated among the three children as follows: 
to James Jr., $15,000. 00; to Suzanne, $17,000. 00; and to Charles, 

$18,000. 00. 

HARRY M. HULL, Clerk 

By /s/ Harry R. Martin 

Deputy Clerk 

By direction of 

Judge Henry A. Schweinhaut 
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981 [Filed May 23, 1955] 

MOTION FOR JUDGMENT N. O. V. IN THE 
ACTION OF THE CO-ADMINISTRATORS OF 
THE ESTATE OF JAMES STRICKLIN AGAINST 
DEFENDANT CAPITAL TRANSIT COMPANY 

Comes now the defendant, Capital Transit C ompany, by its attor¬ 
neys, and moves the Court for judgment N. O. V. in the action of the co- 
administrators of the estate of James Stricklin against it and for grounds 
therefor says as follows: 

1. The Court erred in failing to hold as a matter of law that the 
negligence of the wife, Patricia Stricklin, in the operation of the automobile 
owned and occupied by her husband, James Stricklin, was imputable to him. 

2. The jury, by its verdict, adjudged Patricia Stricklin to have been 
guilty of contributory negligence in the operation of the automobile. Her 
negligence as a matter of law is imputable to her husband, the owner- 
occupant, and as a matter of law prevents any recovery by his estate 
against the defendant Judgement N. O. V. should, as a matter of law, now 
be entered by the court in defendants favor in the action of the co-adminis- 
trators of his estate against defendant 

3. The Court erred in overruling the motion for a directed verdict 

at the conclusion of all of the evidence in the action of the co-administrators 
of the estate of James Stricklin against defendant upon the grounds then 
asserted therefor by defendant’s counsel. 

4. There was no substantial evidence entitling, in said action, 
submission to the jury of either of the two alleged acts of negligence on 
the part of the defendant. 

5. Neither of the two alleged acts of negligence in said action 
could, as a matter of law, be the proximate cause of the accident. 

6. The evidence, in said action, established, as a matter of law, 
that the sole proximate cause of the collision was the negligence of 
Patricia Stricklin in the operation of the automobile. 

7. For other reasons to be urged upon the hearing hereof. 

HOGAN & HARTSON 

By /s/ George Homing, Jr., Attorneys for Defendant 


983 [ Filed July 12, 1955] 
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ORDER 

Upon consideration of defendants motion for Judgment N. O. V. in 
the Action of the Co-Administrators of the Estate of James Stricklin 
against defendant. Capital Transit Company, and plaintiffs* memo, in 
opposition thereto, and after oral hearing thereon in open Court on July 
8, 1955, it is by the Court tlis 12th day of July, 1955, 

ORDERED, that defendant* s aforesaid Motion be and the same is 
hereby denied. 

/s/ Henry A. Schweinhaut, Judge 


984 [ Filed July 12, 1955] 

NOTICE OF APPEAL 

Notice is hereby gven this 12th day of July, 1955, that defendant, 
Capital Transit Company, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 12th day of July, 1955 in favor of plaintiffs against said 
defendant. 

HOGAN & HARTSON 

By /s/ George Horning, Jr. 

Attorney for Defendant, Capital 
Transit Company 

989 [Filed September 13, 1955] 

DEFENDANT*S PRAYER NO. 2 
The jury is instructed that if you find from the evidence that 
Patricia Stricklin, in the operation of her husband*s automobile in which 
he was riding, was guilty of any negligence proximately contributing to 
the accident, then her negligence is imputable to her husband and pre¬ 
vents any recovery against the defendant in any of these actions and your 
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verdict must be for the defendant in all of these actions. 


991 [Filed September 13, 1955] 

DEFENDANT’S PRAYER No. 4 

Even though you should find from the evidence that the collision was 
proximately caused by one or more of the acts of negligence alleged 
against the defendant, you are instructed that if you further find from 
the evidence that Patricia Stricklin, in the operation of her husband’s 
automobile, was also guilty of any negligence which contributed as a 
proximate cause to the occurrence of the collision, then such negligence 
on her part prevents any verdict against the defendant in any of these 
actions and your verdicts must be for the defendant in all of these actions. 

992 [Filed September 13, 1955] 

DEFENDANT’S PRAYER NO. 5 

The jury is instructed that the plaintiffs must not only establish by 
the preponderance of the evidence negligence on the part of the defendant 
but they must also establish by the greater weight of the evidence that 
such negligence was the proximate cause of the accident. If any negli¬ 
gence on the part of Patricia Stricklin intervened as an efficient producing 
cause of the accident, then, even though the defendant was negligent, such 
negligence was not the proximate [ cause] of the accident and your ver¬ 
dicts must be for the defendant in all of these actions. 


993 [Filed September 13, 1955] 

DEFENDANT’S PRAYER NO. 6 

The jury is instructed that a motorist has no right to assume that 
the road ahead is clear and, while driving on a public highway, must an- 
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i 

ticipate the presence of others thereon. He must at all times exercise 
constant vigilance to avoid colliding with other vehicles. He has the duty 
at all times while so driving to keep a careful lookout forward to ascertain 
what is in his path in time to avoid colliding therewith. He must at all 
times while so operating his automobile have it under proper control and 
operate it at a speed which will enable him to bring it to a stop within his 
range of vision in time to prevent a collision with an object in his path. 

I *. 

A blind person is not permitted to operate so dangerous an instrumentality 

as an automobile on the public highways, and one who, though possessing 

, ■’ 4 

normal vision, fails to use it by failing to maintain a proper lookout or 
operates his automobile at a speed which prevents him from stopping with¬ 
in the range of his vision in time to avoid collision with a vehicle in his 
path is in no better situation and is negligent When darkness is such as 
to interfere with or to shorten the motorist’s view of the road, it serves 
to increase the degree of care required of the motorist. Such motbrist 
must not allow his mind or his eyes to be diverted from the highway on 
which he is traveling as such diversion for a few seconds may spell disas¬ 
ter. If you find from the evidence that Patricia Stricklin in the operation 
of the automobile failed to give full time and attention thereto or failed to 
maintain a proper lookout or failed to have the automobile under proper 

i ' • 

control or operated it at a speed which prevented her from bringing it to 
a stop within the range of her vision in time to avoid colliding with the 
stopped bus and that any of these acts of negligence on her part contributed 
to the accident as a proximate cause thereof, then your verdicts must be 
for the defendant in all of these actions. 


996 [Filed September 13, 1955] 

DEFENDANT’S PRAYER NO. 8 

i 

The jury is instructed that no inference of negligence may be drawn 

i 

from the evidence that, after the collision, the rear license light and 
marker lights were not burning. Evidence of their conditions after the 
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damage inflicted by the collision upon both vehicles will not support any 
inference that any of such lights were not burning before the impact. 

997 [ Filed September 13, 1955] 

DEFENDANT’S PRAYER NO. 9 

The jury is instructed that no inference of negligence may be drawn 
from the evidence that the bus was stopped at the time of the collision with 
its four wheels upon the macadam surface of the highway. This constituted 
no violation of Maryland law at the place of the collision. It is immaterial 
whether the bus operator before stopping could have maneuvered the bus 
so as to have brought it to a stop with all or some cf its wheels upon the 
unsurfaced shoulder of the highway adjoining the macadam surface thereof. 
Such stopping of the bus with its four wheels upon the macadam surface of 
the highway is not in law a proximate cause of the accident. 

998 [Filed September 13, 1955] 

DEFENDANT’S PRAYER NO. 9-A 

The jury is instructed that there is no credible evidence of sufficient 
probative force upon which you may conclude that the rear tail light and 
marker lights on the bus were not burning immediately prior to the acci¬ 
dent Accordingly, plaintiffs have failed to establish by the preponderance 
of the evidence this alleged act of negligence on the part of the defendant 
and you will remove from your minds and not in any way consider the tes¬ 
timony tending to prove that such lights were not biming immediately prior 
to the impact. 




EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed, September 13, 1955] 

ROBERT L. DOTROW 

was called as a witness on behalf of the plaintiff and, having been first - 

• t i ' 1 w". 

duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BRESS: j 

Q. Sgt. Dutrow, will you state your full name, please? A. Robert 

j ' ™ 

L. Dutrow. j 

Q. What is your position? A. I am a Detective Sergeant in the 
Montgomery County Police Department. 

Q. How long have you been connected with the Montgomery County 
Police Department? A. About 12 years. 

. i 

Q. In the course of your duties, Sergeant, did you have occasion to 

* i 

investigate an accident shortly after midnight on Saturday night, Dec¬ 
ember 27, 1952? A. Yes, I did. 

' i 

Q. Do you know what time you got the call? A. I was called at 
my home at approximately 12:25 a. m. the morning of the 28th, or 12:30. 

i ■ 

Q. By reason of that call did you go to the scene, and if so, what 
time did you get there? A. I arrived at the scene of the accident at 
Georgetown Road and Maple Ridge Road, I believe, at approximately 
12:45 a.m. I 

Q. When you got there, Officer, were there other members of the 
Montgomery Police Department already there? A. Yes, there were. 

Q. Was the Stricklin couple still there when you arrived? A. No, 
they were not. 

Q. Were any members of the Rescue Squad there at that time when 
you arrived? A. I believe there were some still there. 

Q. Who were the police officers who were there when you arrived 
there? A. There were several; two in particular were Officer Fisher 
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and Officer Hurd. 

Q. Did you bring any particular equipment with you in the course 
of your duties for the purpose of performing some special job at the 

47 scene? A. Yes, I did. I took my photographic equipment with me, 
which is part of my official job, which was at that time, to. photograph 
serious accidents when requested to do so by officers investigating 
those accidents. 

Q. Did you ascertain before you took the photographs that these 
vehicles involved in this collision had not moved at the time you got 
there? A. I didn't make any particular effort to ascertain that. I was 
told by the officers that they had not been moved and the photographs 
that I took will show the vehicles exactly as they were on my arrival. 

Q. I have four photographs here and ask you whether or not you 
will look at these and identify these as the photographs which you took 
upon arrival there at the time you stated. 

THE COURT: Do you want to have them marked for identification? 

THE WITNESS: Yes, sir, those are the photographs that I took on 
my arrival. 

THE DEPUTY CLERK^ Plaintiffs Exhibits 1 through 4, for identi¬ 
fication. 

MR. HORNING: No objection, Your Honor. 

MR. BRESS: May these be received in evidence, Your Honor? 

THE COURT: Yes. 

48 (Thereupon, Plaintiffs Exhibits 1: 

through 4 were marked for identification 
and received in evidence.) 


BY MR. BRESS: 

Q. These four photographs which I have shown to you and which 
I have identified, do they fairly and accurately represent the conditions 
at the scene of this accident as of the time of your arrival? A. Yes, 
Sir, they do. 

Q. I should like, first, to have you look at that. What kind of 
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I . . 

! • 

vehicles were involved in that collision? A. This photograph shows two 
vehicles; a Capital Transit bus and a lighter vehicle, a car known as a 

i 

l 

Henry J. 

j 

Q. What is the location? Is this Old Georgetown Road that both 
vehicles are on? A. Yes, sir, they are. 

Q. Does that photograph show — no, it does not. A. No, it does 
not. • ; . 

Q. The bus, is that immediately south of the intersection of Old 
Georgetown Road and Maple Ridge Road? A. Yes, sir, it is. 

Q. I show you No. 2. Will you state whether or not that is a rear 
view of both vehicles taken from the rear of the Henry J. ? A. Yes, it 
49 is. That was facing west — I was facing west. 

I 

Q. Do you have a fair recollection as to whether the bus was 
entirely on the macadam roadway and no part of it on the shoulder? 

A. That is correct. All of the bus is on the roadway. 

j 

Q. The same is true with respect to the Henry J. ? A. Yes, sir. 

i . : 

Q. With respect to Plaintiffs No. 3, does this show the nature of 

. ‘ i # , 

the damage to the Henry J. ? A. Yes, it does, that is a close up of the 
front of the Henry J. 

i 

I 

Q. And No. 4 is a view looking — showing the front of the bus and 
its relation to the bus stop sign; is that correct? A. Yes, sir, it is. 

Q. Who is the officer shown in that picture? A. I believe that 
is Officer Warner. j 

i 

Q. Very well. A. I am not too sure. 

MR. BRESS: May I exhibit these photographs to the jury at this 
time. Your Honor? 

7 j 

THE COURT; I suggest that the jurors look at them two at a time. 
My point is that if two jurors look at the photographs at the same time it 

i „ ■ 

would save a little time. I . 

* * * * j * 

BY MR. BRESS: 

* i , 

Q. Officer, with respect to these photographs, can you tell from the 
location of the vehicles and the debris from the collision where the point 

i • ■ ■ ,. ■ . 

of impact was? A. In this picture. No. 1, from the debris that is 


50 
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lying in the roadway, in the direction of the splash, so to speak, of the 
debris under the car, I would assume that the point of impact was ap¬ 
proximately in this area here. 

Q. You are pointing to a point below the south — we are looking in 
the direction we are going — the south edge of the door, approximately 
beyond the middle of the car, toward the rear; is that correct? A. Just 
about that, yes. 

Q. If you draw a line from the hinge — not the hinge, but the door 
line down that would be the point to which you are pointing? A. Just 
a trifle ahead of that, I believe. 

MR. HORNING: May I see that? 

Mr. BRESS: Will you point for Mr. Horning? 

THE WITNESS: Approximately right there. 

BY MR. BRESS: 

Q. Well, then, we will say to the southernmost point of the ac¬ 
cumulation of debris? A. Yes. 

MR. BRESS: I would like to keep my finger there; is that the 
right point? 

THE WITNESS: That is approximately. 

MR. BRESS: This is the point. 

THE COURT: Do it four at a time. 

MR. BRESS: I think it is important that the judge see this, too. 

Do you see where my finger is? 

THE COURT: Yes. 

BY MR. BRESS: 

Q. My finger is still on the same place; is that correct, sir? 

A. Yes. 

Q. You know approximately the length of the Henry J. ? A. No, 

I would not. 

Q. With respect tovthe distance between the front hub cap would you 
say that this point at which I have my finger is approximately in the 
middle between the two hub caps ? A. Just about. 

Q. Thank you, very much. Did you make any measurements at the 
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scene? A. No, I did not. i 

* * * * j * 

Q. Can you tell us what the condition of the lighting was at this 
scene when you arrived? A. The street lighting? : . U 

Q. As to street lights. A. The street ordinarily is well lighted. 

i 

On this particular night, as evidenced in this photograph, the street 
light at the intersection of Georgetown Road and Maple Ridge Road, which 
is immediately in front of the two vehicles, was out, and the first street 
light to the rear of the two vehicles also, approximately 200 feet or so, . 

i' . * . . " 

is also out. ^Both of those lights were burned out on this particular night. 

Q. Upon your arrival at the scene and while it was still at the scene 
did you make any determination as to whether any of the rear lights on 
the bus were lit or not? A; Yes, I did. i r ^ * 

i . 

Q. Were those lights lit, or were they not? A. There were no 

i 

.i • * 

lights lit or burning on the rear of the bus on the outside. 

i 

Q. Did you make an inspection of the interior of the Henry J. for ■ i 

the purpose of determining whether the light switch was on? A. No, 

sir, I did not. I 

♦ * * * *•„ . 

Q. Do you know whether or not one of the other officers did that? 

A. Yes, they did. ~ * 

Q. Officer, with respect to the stop and the shoulder, will you 

tell us how far that bus stop is off the right edge of the macadam roadway? 

A. I could approximate, Mr. Bress; I didn’t measure it., The other 

officers did. , 

* • <■> 

Q. You give us your approximation while you are here, then. 

A. I would say nine or ten feet. 

THE COURT: You are approximating it from what, the picture? - 
THE WITNESS: From my observation that night, to-the best of my 
recollection. i 


* 


* 


* 


* 


* 


Q. Could you tell us from your recollection how far to the left of 

. . j * * ' • v 


the right edge of the macadam the bus was standing there? How much 
macadam was to the right of the right wheels of the bus? 

_ ~ i 

THE COURT: That was my question a moment ago, exactly. ~ 
MR. BRESS; Yes, Your Honor. , j; ‘ \ 
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THE WITNESS: I don't believe there was over two or three inches at 
the very most. 

BY MR. BRESS: 

Q. When you get two or three inches beyond that point, then, where 
the wheels were and get off the macadam you have a shoulder that extends 
from the edge of the roadway to the right approximately nine to ten feet; 

57 is that correct? A. There is a cleared area with blue stone on it there 
to the right — 

MR. HORNING: I object to this, if the Court please, on the ground 
that I stated at the bench. 

MR. BRESS: If there is an objection, I don't understand the ground 
for this objection. 

THE COURT: I don't either, quite. 

MR. BRESS: The area around the bus stop that the officer is now 
describing is what I want to have stated in the record. 

THE COURT: I think you are entitled to that. 

BY MR. BRESS: 

Q. Officer, will you describe this so-called shoulder or area be¬ 
tween the edge of the road and the bus stop sign? A. There is a 
cleared area with blue stone or gravel on it to fill the mud holes because 
it is dirt, for the convenience — I assume — 

MR. HORNING: I object. 

THE COURT: Don't assume anything. 

BY MR. BRESS: 

Q. Is that area in there generally smooth and available for a 
vehicle to drive onto it? 

MR. HORNING: I object. 

THE COURT: I overrule the objection. 

THE WITNESS: You say for a vehicle to drive onto? 

* * * * ♦ 

58 Q. Officer, on that night this area of the so-called shoulder, as we 

call it, between the right side of the bus and the nine to ten feet to its 
right, will you state whether or not that was in a generally smooth and 
hard condition on the night of this accident? 
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MR. HORNING: I object. ] ■ *-**■■ ,y- 

THE COURT: I overrule the objection. - ' 

. i w 

THE WITNESS: It was In good condition. f . V / ■ ’ ; • 

BY MR. BRESS: ' ' ’• r | ■ 

I ^ * 

Q. Does the good condition, as you have described it, appear in 
that photograph? A. Yes, sir. 

. .1 

Q. Did you or any of the officers drive cars right through that 

* - * ‘ i ' : « ' * .... 

shoulder that night? A I did not. I understand one of the others — 

MR. HORNING: I object. i * v ;t.. v 

THE COURT:. Don T t understand, just tell us what you know. 

i , . 

THE WITNESS: I know that one of them did, sir. * r " ' 

THE COURT:: Did you see him do it? I ^ 

THE WITNESS: Yes, sir. 

! * *'■ * f 

BY MR. BRESS: j ; / ;• 

Q. When you saw him do it, anything unusual about driving through 
there and driving through any other hard surfaced road? < A. No, sir. v 
MR. HORNING; Same objection, if the Court please. * 

THE COURT: Same ruling. ' I p : -r . ^ v ; 

BY MR. BRESS: ' : v/T 

I 

Q. All right, sir, for what distance, approximately, south of the 
point of impact did that shoulder continue at the width of approximately 
nine to ten feet? - ' - i 

i , 

MR. HORNING: Same objection. Your Honor. ;; • j - r> : ; 

THE COURT: Same ruling. ! * ' s 

THE WITNESS: I don't know exactly. I would estimate fifty, sixty - 
feet. ' 4 ''• 

THE COURT: I do not understand that. Tell me what you mean by 
that? ■ * y •! ♦ • ■; - r ’v : - . 

THE WITNESS: The area beside the road is ffilffied with gravel or blue 

. . • . • t • , 

] * 

stone at that particular place. j ■ : : ^ " x * • 

THE COURT: Off the macadam ? : j ; \ ' • 

THE WITNESS: Off the macadam only. There is not a regular x 
shoulder running beside Georgetown Road all the way. This is just this 

■ i ' ' / ' 
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one particular place that is filled with this gravel for vehicles to pull off 
the hard surface on. 

THE COURT: Are we talking about the point of impact? 

MR. BRESS: Yes, that is off the road at the point of impact, and 
for about fifty feet south there is this hard surface blue stone for cars 
to drive onto. 

THE COURT: Which is about how wide? 

THE WITNESS: It starts at a narrow point where — at the beginning 
of this gravel area and widens to the point at the bus stop sign. 

THE COURT: At point of impact what would be the width, in your 
judgment, of the shoulder? 

THE WITNESS: Approximately nine to ten feet. 

BY MR. BRESS: 

Q. How wide was that bus? A. Eight feet. 

Q. Did you examine the roadway behind the two vehicles involved 
to determine whether or not there were any skid marks by these vehicles 
and if so state whether or not there were any. A. I did examine the 
roadway and there were no skid marks. 

Q. Did you accompany the bus when it was removed from the scene 
to some other place? A. I did not accompany the bus. I went to a 
certain place and waited for the bus to come there. 

Q. And where was that? A. That was on a parking lot in the rear 
of the Bethesda Police Station in Bethesda. 

Q. Did you observe whether the rear lights on the bus became il¬ 
luminated at the police station when something was done to the electrical 
system? A. Yes, I did. 

Q. Did you observe what was done? A. Yes, I did. 

Q. What was that? A. The fuse was replaced in the fuse panel in the 
forward part of the bus, the circuit, the light circuit that controlled the 
lights to the rear of the bus. 

Q. When that fuse was installed did the rear lights go on? A. Yes 
they did. 

Q. By the rear lights that went on upon replacement of that fuse, do 
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! ■ ‘ * 

you mean the rear marker lights and the tail light? A. What is '~- r - 
commonly referred to as the tail light is the one that illuminates the 
license plate. That did not go on. The two marker lights on the top of ' 

i * •*-**•.* 

the bus did go on. j - > 

i • - 

Q. Did you observe any testing of the brake lights as to whether or 

’ 

not they became illuminated or either one did upon the application of the 
brake? A. I did. . . 

Q. And what did you observe in that respect? A. The light to 

i ■ * * • » » 

the left, on the left rear of the bus, the stop light, comes on when the . 
brake is depressed; the one on the right did not. j 

Q. When the brake is not depressed that light is off? A. That is 
correct. 

Q. Did you make any inspection to determine what if anything was 

x 

wrong with the right and rear brake light? A. No, sir, I did not. 

;i ’ 

Q. Did you make any inspection of the tail light at the license plate? 
A. Yes, I did. > •' V • 

I j 

Q. What did you find about that? A, I found the filament in that * 

• . - • i * 

bulb broken and lying loose in the bottom of the bulb. * • - - 

Q. The bulb itself was not broken? A. No, it was not. 

Q. But the filament, that is, the very thin wire inside the bulb was 
lying inside the bulb? A. Yes, it was. j 

Q. Did you know or did you ascertain upon checking that it, that 
tail light that we are now talking about, is on the same circuit with the 
marker lights that were out because of the fuse? i A. I didn't make any 
special effort to ascertain that, no. j 

Q. Very, well. j 

MR. BRESS: I think that is all. 

j 

* * * * 

BY MR. BRESS: 

I i 

Q. Sergeant Dutrow, on Plaintiffs Exhibit No. 3, the close-up of 
the damaged Henry J. car, we do not see on it the entire front bumper of 
that car, we only see part of it. I - - - . 

Can you tell us from what you see on that bumper, as well as any in- 
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dependent recollection that you might have, whether or not there was any 
appreciable damage or lack of damage to that front bumper? A. Ap¬ 
parently-the bumper was not damaged to a great extent other than the 
bumper guards that protruded above the bumper itself. 

Q. Can you tell us whether or not you have an independent recol¬ 
lection as to the height of the bumper on the Henry J. and the height of the 
bumper, or the bottom of the body of the bus as to whether this bumper went 
under the bus? 

THE COURT: Which bumper? 

66 Q. The front bumper of the Henry J., as to whether, the way they 
matched up, the bumper went under the bus? A. It is obvious from the 
damage that the bumper went under the bus. 

Q. With respect to this Plaintiffs Exhibit No. 1, which we pointed 
out to the jury, the place here where I have my finger that you pointed to 
is the point of impact. So we will have no mistake after you leave, will 
you make an X mark at the place you have pointed out as the point of 
impact and put a circle around it. We will remember that. That is on 
Plaintiffs Exhibit No. 1. And that represents the point where the two 
vehicles came together? A. Yes. 

MR. BRESS: That is all. No further questions. 

CROSS EXAMINATION 
BY MR. HORNING: 

Q. Sergeant, I do not understand that testimony about where the 
two vehicles came together. What did you mean from that, Sergeant? 

A. I was asked from the debris that was on the road if I could determine 
from my experience the approximate point of impact between the two 
vehicles. My answer was that according to the debris that was on the 
roadway lying under the Henry J. that I would assume the point of impact 

67 was at this point that I have marked X on the picture. 

Q. You do not mean by that, do you; that the side of the automobile 
came in contact with the rear of the bus? A. No, sir, that would be the 
front of the car. 

Q. And from this debris you could not tell, could you, whether the 
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Henry J., after the impact, had moved or the bus had moved, either one 

of them? A. No, sir, I could not. { 

* * * * I 

j •'.*:*'* * 

Q. When you got the word to come to the scene of the accident I 

68 believe you said you were at your home? A. Yes. 

• * ! , 
Q. And then you responded in your automobile to the scene of the 

accident. From which direction did you approach the scene of the 

accident? A. I came from the north. ■! 

i • 

* * * * { * 

i 

Q. Could you estimate approximately how far straight ahead and 
to the north of Maple Ridge Road the road is straight? A. I would 

r 

estimate eight hundred feet — at least that. 

Q. At least that, and it might be as much as a quarter of a mile^ 
might it, Sergeant? A. Could be, yes. 

Q. And then to the south of where this accident occurred the road 

69 is also straight, is it not? A. Yes, sir. j 

Q. That is straight for approximately a half a mile to the south? 

A. Yes, it is. j 

i 

Q. From where the accident occurred, is it not? 

A. Yes, sir, it is. 

Q. The road to the south of it is substantially level, is it not? 

• ' i . 

MR. BRESS: I object to what is meant by^ubstantiM^y level. 

MR. HORNING: I will ask him this way: It is level, isn't it, 
Sergeant? i 

i 

THE WITNESS: For several hundred feet it is, and then there is a 

j 

slight grade going south in a downhill direction, very slight. 

BY MR. HORNING: 

i , 

Q. Very slight. So that one driving in a northerly direction on that 
road coming to the grade could nevertheless see many hundreds of feet 
in front of him or her, could he not? A. Yes, sir, they could. 

Q. This road. Old Georgetown Road, from the bank down there at 

j «... 

Bethesda at Wisconsin Avenue and Old Georgetown Road, has lights on the 
eastern side all the way out past the scene of this accident, does it not. 
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dependent recollection that you might have, whether or not there was any 
appreciable damage or lack of damage to that front bumper? A. Ap¬ 
parently .the bumper was not damaged to a great extent other than the 
bumper guards that protruded above the bumper itself. 

Q. Can you tell us whether or not you have an independent recol¬ 
lection as to the height of the bumper on the Henry J. and the height of the 
bumper, or the bottom of the body of the bus as to whether this bumper went 
under the bus? 

THE COURT: Which bumper? 

66 Q. The front bumper of the Henry J., as to whether, the way they 
matched up, the bumper went under the bus? A. It is obvious from the 
damage that the bumper went under the bus. 

Q. With respect to this Plaintiffs Exhibit No. 1, which we pointed 
out to the jury, the place here where I have my finger that you pointed to 
is the point of impact. So we will have no mistake after you leave, will 
you make an X mark at the place you have pointed out as the point of 
impact and put a circle around it. We will remember that. That is on 
Plaintiffs Exhibit No. 1. And that represents the point where the two 
vehicles came together? A. Yes. 

MR. BRESS: That is all. No further questions. 

CROSS EXAMINATION 
BY MR. HORNING: 

Q. Sergeant, I do not understand that testimony about where the 
two vehicles came together. What did you mean from that, Sergeant? 

A. I was asked from the debris that was on the road if I could determine 
from my experience the approximate point of impact between the two 
vehicles. My answer was that according to the debris that was on the 
roadway lying under the Henry J. that I would assume the point of impact 

67 was at this point that I have marked X on the picture. 

Q. You do not mean by that, do you; that the side of the automobile 
came in contact with the rear of the bus? A. No, sir, that would be the 
front of the car. 

Q. And from this debris you could not tell, could you, whether the 



23 


Henry J., after the impact, had moved or the bus had moved, either one 
of them? A. No, sir, I could not. 

♦ * * * | * . 

Q. When you got the word to come to the scene of the accident I 

68 believe you said you were at your home? A. Yes. 

Q. And then you responded in your automobile to the scene of the 
accident. From which direction did you approach the scene of the 

accident? A. I came from the north. 

* * * * * 

l 

Q. Could you estimate approximately how far straight ahead and 
to the north of Maple Ridge Road the road is straight? A. I would 
estimate eight hundred feet — at least that. 

Q. At least that, and it might be as much as a quarter of a mile, 
might it, Sergeant? A. Could be, yes. 

Q. And then to the south of where this accident occurred the road 

69 is also straight, is it not? A. Yes, sir. 

Q. That is straight for approximately a half a mile to the south? 

A. Yes, it is. 

7 i 

Q. From where the accident occurred, is it not? 

A. Yes, sir, it is. 

! 

Q. The road to the south of it is substantially level, is it not? 

MR. BRESS: I object to what is meant by substantially level. 

I 

MR. HORNING: I will ask him this way: It is level, isn’t it, 

i 

Sergeant? j 

THE WITNESS: For several hundred feet it is, and then there is a 
slight grade going south in a downhill direction, very slight. 

BY MR. HORNING: j 

, ! 

Q. Very slight. So that one driving in a northerly direction on that 
road coming to the grade could nevertheless see many hundreds of feet 

in front of him or her, could he not? A. Yes, sir, they could. 

: 

Q. This road, Old Georgetown Road, from the bank down there at 

i 

Bethesda at Wisconsin Avenue and Old Georgetown Road, has lights on the 
eastern side all the way out past the scene of this accident, does it not. 
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70 officer? A. Yes, sir, it does. 

Q. And on this night all of those lights in that entire area were lit 
when you got there, were they not? A. With the exception of the two 
that I mentioned in the immediate vicinity of the accident. 

Q. But looking south from there you could see many lights, street 
lights, all the way down in a southern direction on the eastern side? 

A. Yes, sir, you could. 

Q. When you arrived at the scene of the accident, and long before 
you got there, you had no trouble seeing the bus, did you? A. No, sir — 

MR. BRESS: I object, if the Court please, this witness approached 
from the north and not from the south, according to his own testimony. 

THE COURT: I overrule the objection. 

THE WITNESS: Yes, sir, yisibility was good and I was looking for 
the accident, knowing the location that I was responding to, and I could see 
the scene fairly clearly. 

BY MR. HORNING: 

Q. And from the point of the impact where the vehicles also were 
you could look in a southern direction and see almost a half a mile straight 
ahead, could you not? A. Yes, sir, you could. 

71 Q. And when you approached the scene of the accident did you ob¬ 
serve lights on the bus? A. I observed lights, the interior of the bus 
lighted, the sign lighta'da© tohe fignaffc ; I do not recall about the headlights, 
but I believe they were on, too, to the best of my recollection. 

Q. And for many hundreds of feet north of the scene of the accident 
you could see the interior lights of the bus, could you not? A Yes, 
sir, I could notice it. I do not know just what distance. 

Q. But a considerable distance, Sergeant? A. I would say so, yes. 

Q. And those interior lights in the bus, were they putting light out 
on the roadway through the side windows of the bus, out on the macadam of 
Old Georgetown Road? A. That was hard for me to determine. There 
were other vehicles there with headlights on shining on the road surface 
and I could not say which was the reflected light I could see. 

THE COURT: What do you mean by that? There were other vehicles 
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there. Do you mean traveling back and forth? I 
THE WITNESS: Yes, sir. j 

THE COURT: Or parked? 

THE WITNESS: Vehicles parked and traveling back and forth. 

72 $YMR. HORNING: I r : 

Q. Were the vehicles that were parked, were those police vehicles, 

. .. » -1 - * 

also; Montgomery County police vehicles, also; do you recall? A. Yes, 
sir, some were and also some sightseers, people, curious. ; 

Q. Did this bus have windows on each side of the bus? A.. Yes, sir. 

* * * ■* .1 * 

! ' 

Q. When you were taking these photographs at the seene when you 
went back some distance to take the photographs, were the interior lights 

i' _ - . 

of the bus reflected^ IJirough those rear windows? | A. Yes, sir, they 
were. j. : 

i . _ 

Q. For one proceeding in a northerly direction? A. Yes, sir. " 

Q. Were they visible for many hundreds of feet at that time? - 
MR. BRESS: I object, if the Court please. There is no test made ! 
by this witness, no testing made by this : , f ;; : - . i ; 

witness for a few hundred feet back, and certainly this witness was work¬ 
ing at a bus, concentrating on it. 

73 THE COURT: I overrule the objection. 

___ i 

THE WITNESS: The lights were very plainly visible to me as far 
back from the scene as I went to take my photographs. - ' " 

BY MR. HORNING: . 

I- 

Q. Could you tell us ihow far back you went to take your photographs? 

i 

A. The one looking in the northerly direction, I believe, was back ap¬ 
proximately a hundred or 125 feet. V 

Q. At any time before you left the scene did you go back beyond 
that 100 or 125 feet to see whether or not the rear — that is, the interior 
lights were visible through the rear windows of the bus? / A. No, sir, 

I did not. ! 

* .-‘j ’ ■ 

Q. But at 125 feet, approximately, you had no difficulty at all in 

• * i • ■ 1 ■ . * 

seeing the bus? A. No, sir, they were very plain to me. 




26 

Q. The bus was colored In aluminum, was it not? A. Yes. 

Q. Does that ass&t in making an object visible on the highway? 

A. Yes, sir, it does, when the light is thrown against it. 

Q. If the beam of a headlight is thrown against an aluminum bus it 
is clearly more discernible than it would if it were a black automobile; is 
that correct? A. Yes, sir. 

74 Q. In addition, Officer, did you notice that this bus was equipped 
with reflectors? A. Yes, I did. 

Q. Those were the same type — 

THE COURT: Let T s find out what we mean by that. 

MR. HORNING: I was going to ask him, Your Honor. 

BY MR. HORNING: 

Q. Would you explain to His Honor and ladies and gentlemen of the 
jury, what are reflectors? A. Reflectors commonly referred to when 
used on vehicles are round pieces of glass with various cuts or serrations 
in them that cause light to be reflected from them when a headlight shines 
against them. 

The rear of this bus was equipped with two reflectors of that type, 
one on either side directly opposite the stop lights. 

Q. Are those the same type of reflectors that are used on these 
interstate trucks that travel around the city, if you know? 

MR. BRESS: Objection. 

MR. HORNING: I will withdraw that. 

BY MR. HORNING: 

Q. Do you know. Officer, whether those reflectors have anything 
to do with an electric circuit or current or do they reflect merely from 

75 the action of the headlights of an approaching car shining on the reflectors? 
A. To the best of my knowledge they reflect only from the headlights of 

THE COURT: They are actually not lights themselves, are they? 
THE WITNESS: No, sir, they are not. 

BY MR. HORNING: 

Q. Did you examine closely the rear of the bus after the accident? 


cars. 
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, \ ■ ■ .... , 

A. Yes, I did. ' v >\ V . 

Q. Did you notice a round imprint of the headlights of the Henry J. 

, * • * > *• 

right impressed on each one of those two reflectors? A. I noticed 

■j • . ' ■ . 1 

the — I remember seeing the imprint of the headlamps at the time.. The 
exact location I do not quite recall. I do remember seeing them. They 

were in the vicinity of the reflectors. r ‘‘ * * 

* * * *.;i . . - ♦- 

f * * 

78 Q. Officer, of what material was the rear of the bus constructed? 
A. Usual construction of the metal with the heavy bumper nrGuiKtthe^ 
bottom part. The black strip shown in this photograph is the heavy metal 
bumper and the area of the rear of the bus is a lighter metal, tin, - 

• .i ■ „ 

probably, you could refer to it as. j 4 vy* 

Q. This black line across on the rear of the bus, that was the, '' 
what you refer to as the heavy bumper? A. Yes, sir. 

Q. Officer, this photograph would appear to show considerable 
damage to that heavy bumper. Would you explain what the damage was 
when you observed it? A. I observed that the center portion of the 
bumper instead of being in a straight line across the rear of the bus, as 

they usually are, from my observation, it was curved in toward the bus 

j . . 

in an indentation, as though it had been struck with a heavy object and ~ 
bent in. V- ; 

Q. Was there any other damage to the rear of the bus other than 

79 that? A. The metal above the bumper was bent in and in the center I 
believe it had a hole punctured in it approximately eight, ten, twelve ’ 
inches high and maybe three or four inches wide, and some other dented 
areas across the rear of the bus above the black bumper. 

Q. Could you determine from your inspection after the accident 

" ... , . . j- 1 ' - • 

the portion of the rear of the bus which received this impact? A.: As 

l - y. v' 

to height or the center? . 

* Q. As to how high the damage extended above the bumper and the 
bumper included and then whether or not it was in the center or to one . 
side or the other side of the bus? A. It appeared to be twenty or .. 
twenty-four inches high above the rear bumper and I did not measure it,: : 
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but it appeared to be in the exact center of the bus. 

Q. When you arrived at the scene. Officer, I think you said that 
the bus was in the position that was shown in Plaintiffs Exhibit No. 4; 
is that correct? A. Yes, sir. 

* * ♦ * * 

80 Q. Do you have a recollection, Officer, of the front of the bus 
stopping at an approximate position where the front door on the right- 
hand side of the bus was at the point where the macadam of Maple Ridge 
Road intersected the macadam surface of Old Georgetown Road? A. I 
did not make any particular examination at the time to determine that. 

I was refreshing my memory from this. 

THE COURT: That is exactly what I was going to ask you. Does 
that photograph refresh your recollection that you had? If you didn’t 
pay any attention to it, then you can depend, of course, only upon that 
photograph and that won’t do. Does that photograph aid your recollection? 

THE WITNESS: Yes, sir, it does. I remember noting at the time 
I took the photograph the position of the bus. 

THE COURT: Then what is your answer? 

THE WITNESS: My answer is that the door is approximately in 
line with the macadam from Maple Ridge Road and Georgetown Road. 

81 BY MR. HORNING: 

Q. Directing your attention further, now, to Plaintiffs Exhibit No. 

4, the bus, I think you have told us that its right front wheels and its 
right rear wheels were within a couple of inches of the edge of the 
macadam. A. Yes, sir. 

Q. In other words, it was very close to this gravel area? A. Yes, 
sir, within two or three inches. 

Q. And can you tell. Officer — wait, I will put it this way: Do 
you have a recollection that this area which adjoins the macadam to the 
east was elevated upward away from the area where it joined the macadam? 
A. To the best of my recollection it was rather flat. 

Q. Would you look at that photograph and see whether your recol¬ 
lection is refreshed by the tilt on the automobile which appears behind the 
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bUS? .. x. 1. * ■ \ ? • • 

• . * * *• • 1 J . - " «'■ »■ t 

MR. BRESS: If the Court please, I object to Mr. Homines .. 
characterization of the tilt in an automobile behind the bus. 

% i . ’ . 

THE COURT:. He is asking, it seems to me, whether there is a 

' *S • "* ' 

tilt, and whether the photograph, and I come back to what I said just a . 
moment ago — Mr. Dutrow says that his recollection is it was flat. Now, 
by looking at that photograph do you observe a tilt or what is perhaps 
apparently a tilt, which may refresh your recollection about the level or 
82 nonlevel of the offside? ! ,. 

i v * *i * k ' 

THE WITNESS: Yes, sir, it does. . j 

THE COURT: All right, what is your answer? - 

THE WITNESS: My answer is that from the edge of Georgetown 

i 

Road to the edge of the gravelled area that it does slope slightly upwards. 

! r 

THE COURT: Let me see that. I am referring to No. 4, as you . 

• ■* r -' .. 

have been. ; ? . - 

I take it that this is a picture of the front of the bus. 

THE WITNESS: Yes, sir, it is. 

. ' ■ ' i • ■ ‘ • 

THE COURT: What about this picture — hand it to the witness. 

Does it refresh your recollection as to whether there is a tilt or not? 

• . . i 

Frankly, I can T t see any. 

THE WITNESS: The road at that particular point lays almost In 
this manner and there is a slight drop-off at the curb of the road and then 

•i _ . 

this gravel area runs up in that manner and it actually, to the best of 
my recollection, would be a matter of six or eight inches raise, probably 
right at where the bus is sitting. . , 1 

The further back from there you get south, the narrower the edge, v 
the dirt portion is, and the sharper the slant increases until you get to 
one point where it is an abrupt bank besides the road with no dirt area 
hardly beside it at all. j 

f t < *■ 

MR. BRESS: How far back is that point to what you refer to? 

MR. HORNING: I object. j 

THE WITNESS: Quite a way. 

“ *■ - .'j rV'.*r*S‘ " w . 

MR. HORNING: I object to that. * : : •. . 
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THE COURT: I overrule your objection, because we want to, shall 
I say, sort of locate the situation that we are dealing with. The answer 
may stand. 

MR. BRESS: He just gave an answer something that is blocks and 
blocks away. 

BY MR. HORNING: 

Q. Let's ask you about that. Officer. 

On direct examination I understood you to say that this area which 
joins the macadam to the east extended south of the place where the bus 
was located only approximately fifty feet; is that correct? A. That is 
the part that has the gravel on it for use of vehicles. 

MR. BRESS: Did he say fifty feet or sixty feet south of point of 
impact. 

MR. HORNING: I thought he said fifty. 

THE COURT: Let's find out. Ask him again, Mr. Horning. 

BY MR. HORNING: 

Q. About how far south of the place where the impact occurred was 
there any area adjoining the eastern edge of the macadam of Old George- 
84 town Road?. A. Fifty or sixty feet. That was my answer before. That 
is the best I can recollect. 

Q. And then south of that area there was still more of an angle 

until it got to a point where it was abrupt; is that correct? A. Yes. 

♦ * * * * 


Q. The area which appears to the east of the bus in Plaintiffs No. 

4 exhibit, did you say, Officer, that that was a rough area? A. It was 
fairly smooth. 

Q. It had mud holes and dirt, did it not? A. It was a gravelled 
area on top of dirt. There were no mud holes the night I was there. 

Q. Sergeant, when you arrived at the scene did someone inspect or 
test the braking mechanism of the bus with reference to the stoplight, or 
did you do that? A. Just prior to my leaving the scene I believe it was 
the operator of the bus got in the bus, stepped on the brakes, and I was 
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86 standing behind the bus to the rear, and observed the stop light on the 
left side become illuminate^, light up, the one on the right side did not 
light up. 

Q. Would you describe that Stop light as to its color and its size? 

A. It is approximately that big around. (Indicating) 

THE COURT: Which would be about? 

THE WITNESS: Six. 

THE COURT: Six inches? 

THE WITNESS: Between six and eight, I would say, and it is a 
bright, to the best of my recollection, it is a sort of a yellowish-red. 

It is a very bright light. It has the word "Stop" written through the 
middle of it. 

BY MR. HORNING: 

Q. * Did you there test by going to, south of the location, to see 
how far that stop light would be visible? A. No, sir, I did not. 

Q. When this test was made, where were you with reference to the 
bus? A. I was standing totthe rear of the bus, approximately the rear 
of the Henry J. as they are shown in this picture here, to the center of 
the road, so I had a clear view of the back of the bus. 

Q. Officer, what was the character of the neighborhood where this 

87 accident occurred? Was it residential or business? A. Residential 
area. 

Q. Then after you had taken the photographs and after you saw the 
test of this mechanism, I think you said the bus was taken over to the 
police station. A. Yes, sir, to a parking lot in the rear of the police 
station. 

Q. That is the one on Wisconsin Avenue? A. The station is, 
yes, sir. 

Q. And were you present when tests were made there? A. Yes, 
sir, I was. 

Q. On Plaintiffs' Exhibit No. 1 would you indicate the location of the 
stop lights? A. That is these two round dark objects there. 

Q. The ones that are high up? 
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A. High up. 

Q. And just under the lowest of the band which goes around the 
rear of the bus; is that correct? A. Yes. 

Q. You referred in your testimony to what you call marker lights. 
Are those the two lights that are on the corners of the bus at the top of 
the bus? A. Yes, they are. 

Q. Sergeant, showing you Plaintiffs 1 Exhibit No. 1, could you tell 
how close these vehicles were when you took the picture; what space 
separated the bumper of the Henry J. from the rear bumper of the bus? 

88 A. I believe it was about ten or twelve inches. 

Q. When you arrived at the police station with the bus and told 
Mr. Bress that a fuse was inserted, and certain lights went on when the 
fuse was inserted? A. Yes, sir. 

Q. Did you recall that when the bus arrived at the station house 
that the front door step light and the rear door step light were also out? 

A. No, sir, I didn’t. I don’t recall that, because I didn’t notice it. 

Q. Do you recall any darkened area around the front of the bus 
when it arrived at the police station? A. I wasn’t with the bus when it 
arrived. 1 went out and saw it later after it had been parked on the 
parking lot. 

Q. When you saw it at that time do you recall the condition of the 
front door step light? A. No, sir, I do not. 

Q. You made no mental note of that? A. No. 

Q. After the fuse was inserted, I think you said that the two 
marker lights came back on. A. Yes, sir, they did. 

Q. Did you notice whether or not the step light was lighted after 

89 the fuse was inserted? A. I do not recall having paid any attention to 
that, Mr. Horning. 

Q. The rear light, however, the tail light or the little light which 
illuminates the license, did not bum when the fuse was inserted; is that 
correct? A. That is correct, it did not. 

Q. That was because as you have said, the filament in the lamp was 
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broken? A. Yes, sir. 

Q. Could you tell from your police experience whether thht was 
broken as the result of an impact? A. It obviously was broken as 
the result — 

MR. BRESS: Objection. 

THE COURT: On what grounds do you object? 

MR. BRESS: I do not mind the Officer testifying to anything he 
may have special training on, but he has not shown any qualifications to 
give an opinion as to what produces filament inside a small bulb to lie 
inside as against not lying inside. 

If he is qualified I have no objection, but Edo not think he is. I have 
people qualified for that waiting in the hall. They are going to be called 
very soon. 

BY MR. HORNING: 

Q. Officer, have you investigated many accidents in connection with 
90 your police duty? A. Yes, sir, I have. 

Q. Have you seen many accidents in which electric light bulbs 
have been broken as the result of impacts? A. Yes, sir, I have. 

MR. BRESS: I object. There is nothing to show here the bulb was 
broken. The bulb was not broken. 

THE COURT: He has already said the bulb was not broken. 

MR. BRESS: He is asking if he has seen many cases of broken 

bulbs. 

BY MR. HORNING: 

Q. Have you seen many cases in which a filament within an electric 
light bulb was broken as the result of an impact with an automobile? 

A. Not specifically impact with an automobile. I have replaced many 
bulbs in vehicles and I have never had one with a broken filament that did 
not come from either me dropping it or lifting something that would cause 
the filament to break. 

MR- BRESS: Objection, and move the answer be stricken. 

THE COURT: I overrule the objection and the answer may stand. 
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A. High up. 

Q. And just under the lowest of the band which goes around the 
rear of the bus; is that correct? A. Yes. 

Q. You referred in your testimony to what you call marker lights. 
Are those the two lights that are on the corners of the bus at the top of 
the bus? A. Yes, they are. 

Q. Sergeant, showing you Plaintiffs 1 Exhibit No. 1, could you tell 
how close these vehicles were when you took the picture; what space 
separated the bumper of the Henry J. from the rear bumper of the bus? 

88 A. I believe it was about ten or twelve inches. 

Q. When you arrived at the police station with the bus and told 
Mr. Bress that a fuse was inserted, and certain lights went on when the 
fuse was inserted? A. Yes, sir. 

Q. Did you recall that when the bus arrived at the station house 
that the front door step light and the rear door step light were also out? 

A. No, sir, I didn't. I don't recall that, because I didn't notice it. 

Q. Do you recall any darkened area around the front of the bus 
when it arrived at the police station? A. I wasn't with the bus when it 
arrived. I went out and saw it later after it had been parked on the 
parking lot. 

Q. When you saw it at that time do you recall the condition of the 
front door step light? A. No, sir, I do not. 

Q. You made no mental note of that? A. No. 

Q. After the fuse was inserted, I think you said that the two 
marker lights came back on. A. Yes, sir, they did. 

Q. Did you notice whether or not the step light was lighted after 

89 the fuse was inserted? A. I do not recall having paid any attention to 
that, Mr. Homing. 

Q. The rear light, however, the tail light or the little light which 
illuminates the license, did not bum when the fuse was inserted; is that 
correct? A. That is correct, it did not. 

Q. That was because as you have said, the filament in the lamp was 
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broken? A. Yes, ^lr. ! 

Q. Could you tell from your police experience whether thht was 
broken as the result of an impact? A. It obviously was broken as 

. i ' • 

the result — 

MR. BRESS: Objection. | 

THE COURT: On what grounds do you object? 

MR. 'BRESS: I do not mind the Officer testifying to anything he 
may have special training on, but he has not shown any qualifications to , 
give an opinion as to what produces filament inside a small bulb to lie 
inside as against not lying inside. 

i 

If he is qualified I have no objection, but Edo not think he is. I have 

. • i 

people qualified for that waiting in the hall. They are going to be called 

i 

very soon. 

BY MR. HORNING: 

Q. Officer, have you investigated many accidents in connection with 

_ \ 

your police duty? A. Yes, sir, I have. 

Q. Have you seen many accidents in which electric light bulbs 

have been broken as the result of impacts? A. Yes, sir, I have. 

• i ' 

MR. BRESS: I object. There is nothing to show here the bulb was 
broken. The bulb was not broken. 

THE COURT: He has already said the bulb was not broken. 

MR. BRESS: He is asking if he has seen many cases of broken 
bulbs. i . 

, i 

BY MR. HORNING: i 

i 

! 

Q. Have you seen many cases in which a filament within an electric 
light bulb was broken as the result of an impact with an automobile? 

A. Not specifically impact with an automobile. I have replaced many 
bulbs in vehicles and I have never had one with a broken filament that did 
not come from either me dropping it or lifting something that would cause 
the filament to break. 

MIL. BRESS: Objection, and move the answer be stricken. 

THE COURT: I overrule the objection and the answer may stand. 
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BY MR. HORNING: 

Q. Would you describe how the filament within this electric light 
bulb was fractured? A. The filament in this electric light bulb — 

91 MR. BRESS: I object, there is no showing — 

THE COURT: I know, I have ruled on your objection. 

THE WITNESS: Directly inside the bulb where the two little wires 
come out of the base of the bulb and go up and curl into the filament, 
those two wires were broken off and the filament in its entirety was lying 
loose in the bottom of the bulb, the little curlicue part across that bums 
when the bulb is turned on. 

There was no indication of any wires melting or burning as would 
ordinarily occur from a bulb that became overheated or burned out. The 
glass was perfectly clear on the bulb. No signs of any extreme heat. 

BY MR. HORNING: 

Q. After these marker lights came on, as you have told us about, 
did you retain the bus, or did you release the bus to the company? 

A. The bus was released to the company. 

Q. Did you observe the mechanic when he inserted the new fuse 
which caused these lights, exterior, to light up, excepting the tail light? 
A. I observed the mechanic in the front of the bus. I was standing be¬ 
side him. He reached in the fuse panel, I could not see his hand, he 
pulled out a fuse and handed it to me. It was burnt in the middle. He 
separated and inserted a new fuse, or I saw his hands go into the panel 

92 with a new fuse in it and he immediately got out of the bus. I followed 
him around to the rear of the bus and looked at the lights that were on. 
Prior to that they had not been on. 

Q. Would you describe that fuse and what you meant by the area 
being burnt out inbetween? A. The ordinary fuse is approximately 
that long, half the size of a pencil. 

THE COURT: Which, for the record, would be about an inch and 
a half? 

THE WITNESS: About an inch. Your Honor, I believe. And in the 
center of that glass portioncof the fuse was a piece of flat metal running 


through it which was separated in the center, melted. It had the ap¬ 
pearance of being hot and the ends melted and fused, separated approxi¬ 
mately a sixteenth of an inch, which broke the circuit that it was in. 

BY MR. HORNING: j. 

Q. Do you have a photograph, Officer, whihh was taken which 

r 

showed an automobile passing at the time the photograph was taken? 

A. Ldo not believe so. 

I 

I 

Q. I understand you did not take any measurments of the width of 
the macadam highway? A. No, sir, I did not. 

Q. Was there ample room for — 

THE COURT: Isn’t that known by you and Mr. Bress —the width 
of the macadam? 

MR. HORNING: Thirty-four and a half feet. 

THE COORT: Is that light? j 

MR. BRESS: Yes, sir. 

THE COURT: That is that. « j 

MR. HORNING: I think that is all, thank you, Your Honor. 

MR. BRESS: May I have the photograph that you are referring to, 
Mr. Homing; the one you have, the one showing the car passing. 

I ’' 

THE COURT: The Witness did not say he saw one. 

MR. BRESS: Mr. Homing said he had one. 

THE COURT: He asked the officer, he asked Sergeant Dutrow if 
he had one and the Sergeant said no. 

MR. BRESS: I thought Mr. Homing had one. I thought there was a 
fifth photograph that you might have. 

I 

MR. HORNING: I asked him whether there was one with an auto¬ 
mobile passing. 

THE COURT: 

MR. BRESS: 

• i ... . . , • 

fifth photograph and we have not been able to get it from the Pblice Depart¬ 
ment. I thought Mr. Homing had it and if he had it I would like it 
produced. 

THE COURT: Is there a fifth photograph, Mr. Dutrow? 


And he said no,W> far as he knew. 


I have some info] 


tion to the effect that there was 
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THE WITNESS: There could be, sir. I took several that night. I 
do not remember the exact count. 

94 MR. BRESS: We have information that Capital Transit has the 
additional photograph. 

THE COURTiHave you got it, Mr. Horning? 

MR. HORNING: I have one — 

THE COURT: What good this is going to do us I am completely 
unable to see. 

MR. BRESS: This is very helpful I wanted this view and I did not 
have it, could not get it. 

THE COURT: You have it now. 

MR. BRESS: I have it now. Thank you, Your Honor, that will do 
it. 

REDIRECT EXAMINATION 

BY MR. BRESS: 

Q. I show you this and ask you if this is not your signature on the 
back, taken and turned over to Capital Transit Company? A. Yes, sir. 

Q. My office tried to get from you all — 

THE COURT: No, do not — just ask him questions. 

BY MR. BRESS: 

Q. Is this photograph a photograph that you took that night? 

A. Yes, sir. 

Q. Are there any other photographs you took that night that are not 
in the four that you have here and this one? A. There could be. May 

95 I clarify my position on that, Your Honor? 

THE COURT: You certainly may. 

* * * * ♦ 

BY MR. BRESS: 

Q. . Sergeant Dutrow, — 

THE COURT: Mr. Bress, have that marked for identification, which 
may or may not go in. 

MR. BRESS: Plaintiffs' No. 5. 

THE DEPUTY CLERK: Plaintiffs' Exhibit 5 for identification. 
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(Thereupon, Plaintiffs 1 Exhibit No. 

5 was marked for identification.) 

BY MR. BRESS: 

Q. Officer, Plaintiffs’ Exhibit No. 1 shows a side view of oblique 
view of the two vehicles taken from the left side of the vehicles? 

96 A. That is correct. 

Q. Is Plaintiffs’ No. 5 a side view of both vehicles taken from the 
right side of both vehicles? A. That is correct. 

MR. BRESS: I offer it in evidence, Your Honor. 

MR. HORNING: I have no objection. 

(Thereupon, Plaintiffs’ Exhibit No. 

5 was received in evidence.) 

♦ * * * * 

97 BY MR. BRESS: 

Q. You were asked about what the distance was between the two 
bumpers of those two vehicles, and you said approximately ten or twelve 

98 inches. A. Yes, sir. 

Q. What is the distance between the closest part of the fender or 
body other than the bumper on the Henry J. to the rear of the bus at that 
point? A. About three feet. 

Q. Could you give us an estimate, your best estimate, from the 
point marked X on Plaintiffs! Exhibit No. 1 to the rear bumper of the bus? 
A. It appears to be maybe seven or eight feet. 

MR. BRESS:. (Handing exhibits to the jury) That is No. 1, the X 
marked seven or eight feet; this is the approximate three feet from the 
body to the body. 

BY MR. BRESS: 

Q. Officer, you stated that the distance that the front door of the 
bus on the right was approximately opposite the bus stop sign when you 
got there? 

THE COURT: Say that again, Mr. Bress. 

MR. BRESS: The front door right on the bus was approximately 
opposite the bus stop sign? 
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THE WITNESS: No, sir, I did not say that. 

BY MR. BRESS: 

Q. What did you state? A. Approximately in line with the edge 
of the macadam and coming out of Maple Ridge Road to its junction with 
Georgetown Road. 

99 Q. That was forward, north of the bus stop sign; is that correct? 
A. I do not recall. It would be, yes. 

Q. And your statement to that effect on your examination by Mr. 
Horning was intended only to give the position of it when you got there 
and not the position of the door or the front of the bus with respect to 
Maple Ridge Road at the time of the accident? A. That is correct, sir. 

Q. You said that this bulb in the tail light showed no sign of 
melting or burning; is that correct? A. Yes, sir. 

Q. No sign of any heat in it? A. That is correct. 

Q. You could not tell or could you tell whether that bulb had been 
broken that day or a month before that? A. No, sir, I could not tell. 

Q. And if that tail light were on the same circuit with the marker 
lights and the fuse on that circuit was burnt out the tail light would not be 
on whether the bulb was working or was not working? A. That is 
correct. 

Q. With respect to the macadam, with respect to this hard blue 
stone area, the gravelled area, east of the east edge of the road, which 

100 you say was smooth for a distance of fifty or sixty feet, and got 
narrower, as you went farther south from the point of impact, as a 
matter of fact, for a distance of a good block or two blocks it isn T t 
materially narrower, is it? 

MR. HORNING: I object to this, if the Court please. 

THE COURT: Well, you brought it out. 

MR. BRESS: I never did. 

MR. HORNING: He brought it out on direct examination, Your 
Honor. 

BY MR. BRESS: 

Q. I show you a daytime photograph of this area and ask you if this 


« 
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helps you refresh your recollection and ask you whether it fairly 
represents that shoulder area as to its width at the time of this, accident? 

THE COURT: Well, now, — that has not yet been identified, has 
it, by number? 

MR. BRESS: No, sir. 

THE COURT: Well, give it a number, Mr. Clerk. 

THE CLERK: Plaintiffs 1 Exhibit No. 6 for identification. 

(Thereupon, Plaintiffs* 
Exhibit No. 6 was marked 
for identification.) 

THE COURT: If you don*t mind, let*s find out where that scene 
is in relation to the place of the occurrence, and then let*s find out why 
it is material to know. 

MR. BRESS: All right. I was going to have him identify it and 
have it marked, but I think your preference is to have it marked before 
the document is shown to the witness. 

THE COURT: Yes, it has been done. 

BY MR. BRESS: 

Q. I show you this and ask you if you can recognize that photograph 
marked Plaintiffs* Exhibit 6 for identification. A. Yes, sir, that is the 
area of Georgetown Road from Maple Ridge south. 

Q. Does that show a view of this shoulder area off the east side of 
the road including the bus stop that is shown on the other exhibits which 
you have heretofore identified? 

MR. HORNING: I object to that, if the Court please. We are going 
into something that has not been stated when this was taken, whether 
any changes in the area occurred so as to make it — 

THE COURT: I overrule the objection. The question is, does that-* 
it is certainly implicit in it — does that fairly represent the situation. 

I will ask you: Does that represent the situation fairly as you knew 
it to be on the night of this occurrence? 

THE WITNESS: Yes, sir, I believe it does. 


40 


BY MR. BRESS: 

Q. I am not concerned about showing any part of it except the area 
of the gravel area that we are talking about. 

102 Does that indicate that — does that indicate the approximate width 
and levelness of that area for some distance from the stop sign south? 

A. Yes, sir, it does. 

Q. And does that indicate the condition, those conditions, as they 
appear on that photograph fairly represent those conditions as they 
existed on the night of this occurrence? A. I could not say yes to 
that any further back than a couple of hundred feet. I did not observe it. 

I was going by my recollection of that area in having travelled it many 
times. 

That particular night I do not remember of paying too much 
attention to anything too far south of the scene. 

Q. I will modify my question — 

THE COURT: Do you have any reason to believe that the situation 
changed as of the time of this accident from what you had known it to be 
before? 

THE WITNESS: No, sir, I do not believe so. 

THE COURT: Well, then, the question is: Does that picture fairly 
represent the situation as you knew it to be from your experience with it? 

THE WITNESS: Yes, sir, I believe so. 

BY MR. BRESS: 

103 Q. And certainly for a distance of several hundred feet south of the 
scene can you state with certainty that this accurately represents it? 

A. Not with certainty. 

Q. But is it fairly represented? A. To the best of my recollection 
it is fairly represented. 

* * ♦ * * ♦ 

i (Thereupon, Plaintiffs 1 Exhibit No. 

6 was received in evidence.) 

♦ * * ♦ * 
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MR. HORNING: What is the date of that photograph? 

MR. BRESS: I do not know, Mr. Homing 

MR. HORNING: I object to it, if Your Honor please. I think we are 
entitled to know. 

THE COURT: I would be inclined to agree with you except for 
Sergeant Dutrow's statement that that fairly represents the situation as it 
106 was on,the — the physical, as I said a moment ago, for want of a better 
word, layout. 

MR. BRESS: That is all I am offering it for. 

THE COURT: As it was at the time of the accident. That is his 
opinion based upon his experience with the neighborhood and with that 
highway. It is on that ground that I received it. 

MR. HORNING: I understood him to say that he could not state with 
certainty. 

THE COURT: I do not think he is called upon to state with certainty. 
There are very few things about which we can be certain. I overrule the 
objection. 

* * * * * 

BY MR. BRESS: 

Q. Officer Dutrow, there were a number of questions asked by 
Mr. Homing about how far you could see down the road to the south, and 
that it was a level road. 

Did I understand you correctly to state that for a quarter of a mile 
or a half a mile south of this intersection the road is level? A. No, 
sir, I did not say that. 

THE COURT: No, he did not. 

BY MR. BRESS: 

Q. Well, you said for a quarter of a mile north of it it was level? 

107 A. Fairly level. 

/ » 

Q. How far did — did you indicate it was a few hundred feet south 
of the point of impact that it was level, there was then a rise in the road? 
A. A dip in the road. 

Q. Going north. Let me ask you, then, with respect to Plaintiffs* 
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Exhibit No. 6, whether or not that fairly represents the kind of dip in the 
road coming north approaching a few hundred feet from this scene? 

A. Yes, sir, it does. 

THE COURT: Let me see that. 

BY MR. BRESS: 

Q. Has the roadway in that area, the contour of it, with respect to 
leveling or hills, been changed in any way since this accident? A. No, 
sir, it has not. (Thereupon, a photograph was displayed to the jury.) 

THE COURT: They have already seen No. 6. 

MR. BRESS: That is why I wanted to stop them before. I wanted to 
show the rise in the hill. You go over the hill, you do not see it. 

THE COURT: There, again — take that from the jurors. 

At the point where this white car, let T s call it ivory — you see that? 
THE WITNESS: Yes, sir. 

THE COURT: All right, hand it back. That is where the dip starts, 
isn't it? 

THE WITNESS: Yes, sir. 

THE COURT: How far would you say that white car, as depicted 
in this No. 6, would be from the accident? 

THE WITNESS: Several hundred feet — five, six hundred feet, I 
would say; rough estimate. 

* * * * * 

THE COURT: The dip is so slight that it does not seem to me to be 
109 material. 

MR. BRESS: The dip is sufficient to affect one T s view coming up 
the dip, as far as seeing things ahead. 

MR. HORNING: The officer has said that was not true, and I object 
to your volunteering statements like that before the jury. 

THE COURT: The officer has not testified about that, at all. 

MR. BRESS: No, I did not think he had, at all. The officer has not 
testified to that. 

♦ * * * 


* 
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110 BY MR„ BRESS: 

Q. Officer, did you make any determination in the absence of 
assistance from the head lights of other vehicles at this scene on this 
night as to visibility of this bus from an approach from the south going 
north? A. No, sir, I did not. 

Q. When you were approaching the scene from the sOtith — from the 
north going south, you knew where the scene was, and you were looking 
for it? A. Yes, I was. 

Q. And there were approximately how many automobiles and people 
surrounding the scene as you approached it? A. I do not know. There 
were several. 

Q. By several you mean there was quite a crowd there? A. Yes, 

i 

sir, there was. 

♦ * * * * 

111 ALEX TAUB 

was called as a witness and, having been first duty sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
BY MR. BRESS: 

Q. Will you state your full name, please. A. Alex Taub. 

* * * * * 

112 Q. What is your occupation? A. Automotive engineer. 

Q. How long have you been an automotive engineer? A. Since 
1908 — almost — in three years it will be fifty years. 

Q. Are you currently doing any experimental work for the United 
States Government? A. Yes, sir, we have just completed a series 
of contracts — automotive contracts, for the United States Government. 

Q. Can you tell us the nature of that type of work that you engaged 
in? A. Most of it is classified, sir. I can only give you a round picture. 

Q. Without revealing anything that is classified or confidential, just 
the overall description of the kind of work that you specialize in. A. We 
in this country have come to the conclusion that most automotive equipment 
must travel off the road and we have been engaged in — 
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MR. HORNING: I object. 

THE COURT: I don’t understand that. 

THE WITNESS: Off the road means where there are no highways. 
Therefore the going is extremely rough — 

THE COURT: That doesn't help us a bit. 

113 BY MR. BRESS: 

Q. I was going to shorten the qualifications. Mr. Taub, you say you 
are an automotive engineer. Where did you receive your education? 

A. In England, and in Detroit. 

Q. Were you formerly employed as an automotive engineer by the 
Ford Motor Company? A. Yes, sir. 

Q. For what years? A. From 1908 to 1911. 

Q. Prior to that did you obtain a degree in engineering? A. Not 
a degree, as you understand it here. I was apprentice mechanical 
engineer, which gave me by shop experience and part of it at Polytechnic 
Institute of Haccerstone. 

Q. What was the nature of your work with the Ford Motor Company 
from 1908 to 1911? A. A designer of chassis, engines and so forth. 

Q. After Ford Motor Company, where did you go? A. Packard 
Motor Company. 

Q. Were you a chassis engineer for Packard? A. Yes. 

Q. From 1912 to 1917? A. That is right, sir, for^passenger cars 
and trucks. 

114 Q. After 1917 did you go to General Motors? A. Yes, sir. 

Q. Did you remain with General Motors from 1917 to 1940? 

A. That is right. 

Q. What sort of automotive engineering did you do for General 
Motors and what cars did you develop? A.. In that period the out¬ 
standing cars — I was with Chevrolet, all of the Chevrolet six cylinder 
jobs. I was responsible for, Pontiac, and prior to that I was in what is 
known as the central office doing the testing and the development work for 
all kinds of forward-looking projects; that is, vehicles of all kinds. 

Q. What if anything did you have to do with engine design and 


development for General Motors up to 1940? A. Well, there were many 
engines, but the two — there were three engines in production, the 
Pontiac, your Oldsmobile, and the Chevrolet. 

Q. And did you design those? A. Yes, sir. 

Q. The engines for those cars? A. Yes, sir, and tested and 
developed them. 

Q. To what extent did you have anything to do with the electrical 
systems used in those vehicles? A. When you are developing engines 
you can do very little with — with an engine unless it is in a vehicle, and 
so that you are constantly surrounded with all the vehicle problems that 
exist. 

115 Q. Does that include layout of wiring for the electrical system for 
vehicles? A. Not layout, because at our level of operation the layout, 
for wiring, is left to other types of engineers, usually junior engineers. 

Q. But as far as the general electrical problem in vehicles that was 
under your cognizance? A. Yes, sir, under my supervision, but not 
done by me directly. 

Q. Since 1940 in connection with the matter of engines and electrical 
systems in vehicles, will you tell us the outstanding work that you were 
involved in? A. I went to England for General Motors and we designed 
three engines for use in trucks and busses for the Vaux Hall, which is a 
division of General Motors, and two passenger car engines, and then, of 
course, when the baloon went up I stayed, and one of the jobs we had to 
do was to deliver a tank engine, 400 horsepower tank engine, in sixty 
days. 

Q. Did you design the Churchill tank engine? A. Yes, sir. 

w 

Q. During the war? A. During the war I was over there. 

Q. In addition to that have you had any particular scientific or 
engineering connection with the Henry J. vehicle? A. In — I think it was 

116 the beginning of 1953 I went to Israel to make a survey as to their poten¬ 
tialities along automotive lines, and spent quite considerable time in the 
plant where the Henry J.. was being made or put together. 

THE COURT: Here, or — 
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THE WITNESS: In Israel. They have a plant there, sir. 

BY MR. BRESS: 

Q. For whom did you do that survey of Henry J. assembly in Israel? 
A. For the University at Haifa, who wished to develop a curriculum of 
automotive engineering. 

Q. Was that under the auspices of the government there or the 
University's auspices, or both? A. Basically the university, although 
I was in close association with their army who were mostly interested in 
the developing of better automotive understanding. 

Q. Did you thereby become fully acquainted with the Henry J. 
vehicle? A. Yes, indeed. In fact, I rather liked their issue of the 
Henry J. I thought it was considerably better than the one manufactured 
here because it would really stand the rough going a lot better. 

Q. Have you done any other automotive engineering work in or for 
foreign countries? A. Yes, sir. I had a contract to redo, if I may use 
that expression, the entire automotive industry in Czechoslovakia. I had 
117 a contract with Masaryck. We did while we were there actually build 

prototypes of trucks, busses,tractors, small cars, until the Reds came in 
and I was put in jail and I was very glad to get home. 

Q. During World War n were you the chief engineer for the American 
Board of Economic Warfare? A. Yes, sir. 

Q. By reason of that background of engineering, automotive engi¬ 
neering, do you know anything about fuses and electrical systems in 
automobiles and trucks? A. I am afraid so, sir. 

Q. Are you able to give us an e^qaert opinion on these facts: Assume 
the jury finds the following facts to betf-ue; that a 1935 American Car and 
Foundry passenger bus is struck from the rear by a private automobile, 
struck sufficiently to produce damage such as is shown in Plaintiffs 1 
Exhibits 1 and 5 — these represent the two vehicles. 

And assume that the jury further finds that after this collision 
occurred it was determined that the two marker lights on the back of the 
bus and the tail light — that is, the tight at the license plate — were not 
in operation, but when a fuse was replaced — 
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THE COURT: Let me interrupt you. Am I correct in this or not, 
that what you refer to as marker lights are not in fact lights at all? 

118 MR. BRESS: They are in fact lights.. You are talking of the 
reflectors, Your Honor. I am speaking of the marker lights. You see 
if you look, the two top lights on that bus, they are lights. 

(Thereupon, the unfinished hypothetical question was read.) 

BY MR. BRESS: 

Q. But when a fuse was replaced, which fuse was located at the 
front of the bus inside and to the left of the operator of the bus, upon its 
replacement the lights went on; that is, the two marker lights went on, 
but the tail light did not go on because the filament in the bulb in that 
light was broken and lying within the bulb. 

If the jury finds those facts as I have stated, and the fuse is of the 
normal type of fuse as will be shown by the evidence, in a clip at the 
place I have located, can you state with reasonable certainty whether 
or not the collision had any relationship at all to the blowing out of the 
fuse^ which, I should add, was found to be burnt in that the metal piece 
in the middle of the fuse was burnt through 

THE COURT: Do not answer that. 

MR. HORNING: I object to it. 

THE COURT: I sustain the objection. You are asking him for a 
conclusion that does not take into accouht whatever the manner of driving 
the plaintiff, the deceased, may have been engaged in. At least it seems 
to me that you are. 

119 You leave out by your question what could be an essential element. 

MR. BRESS: I do not intend to leave out anything. I am adding what 

I have got in evidence so far plus what L assure the Court I will connect up 
from depositions already taken. 

In other words, as far as what — I can make any assumption at all 
about what the plaintiffs did and the best way to do it is to point out what 
happened, if the vehicle that struck, how it struck and where it struck and 
I handed him the photographs because they would more accurately repre¬ 
sent it than my words would. 
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Assuming those facts, and any of those facts — those facts will be 
connected up and shown by the evidence. I am asking him not to give his 
opinion now but the basic question, can you from those facts, if found 
by the jury to be true, can you give us an opinion with reasonable certainty 
as to whether there is any relationship between the collision and the burnt 
out fuse. 

He can state whether he can or cannot give an opinion. 

THE COURT: Yea, But then you are going to go on and ask him what 
his opinion is. 

MR. BRESS: Yes, if he can state, with his background, if he can 
state with reasonable certainty whether or not there is any relationship 
between the two. I submit it would be a proper answer to give, and if 
there is any other fact that ought to be included in the question, which my 
120 opponent wants me to include, I will be glad to. 

THE COURT: I suppose, limited in that fashion he is entitled to 
answer. 

MR. BRESS: I believe so, Your Honor. 

THE COURT: It gives me a little trouble, I must say. 

Mr. Taub, do you understand exactly what you are being asked for? 
We are not trying to evaluate the how and the why of this accident. 

THE WITNESS: Right, sir. I understand. 

THE COURT: You understand the question? 

THE WITNESS: Yes. 

THE COURT: You may answer. 

THE WITNESS: I am only going to — 

MR. HORNING: I object, if the Court please, because the question 
does not contain enough upon which he could predicate any opinion. 

THE COURT: Let’s ask him that. I don’t know. 

BY MR. BRESS: 

Q. Mr. Taub, from the facts that I have asked you, do you need any 
additional facts in order to give me your opinion as to whether there is any 
relationship between the blown out fuse and the collision? A. You know, 
sir, that you cannot deal with engineering on a yes or no basis. 
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121 MR. HORNING: I object, then, to any explanation of it; if it cannot 
be answered yes or no, that is it; that is the end of it. 

THE COURT: I have trouble with Mr. Bress* question f— any 
relation between the accident and a blown out fuse. That is what we are 
here all about; how did the accident happen. 

This witness doesn’t know that. 

MR. BRESS: Assuming the accident happened, and between these two 
vehicles shown in these two photographs, and the lights which did not — 
were not on at the time, went on when the fuse was replaced and the fuse 
was burnt out, I want to know as a scientific matter whether or not the 
fuse burnt out in the collision or whether he can state as an engineering 
expert that the collision had nothing to do with it. 

THE COURT: That is concrete. 

MR. BRESS: That is what I intended before. 

THE COURT: All right. Now you are putting it so I can understand 
it. Can you answer that question? 

THE WITNESS: Yes, sir. 

THE COURT: All right, what is your answer? I overrule the 
objection. 

MR. HORNING: May I state the additional ground that this gentleman 
has never seen this bus in question; he does not know anything about its 
electrical mechanism. He is not a qualified electrical engineer. He has 

122 been a designer of engine, undoubtedly, but has never shown any experience 
with any, any prior experience of the relationship between trauma and the 
blowing of a fuse. 

THE COURT: Suppose I let you, before he answers this question, 
he says he is prepared to answer it; suppose you cross-examine him on 
his qualifications to answer. 

MR. HORNING: Very well, Your Honor. 

MR. BRESS: I have no objection. 

CROSS EXAMINATION ON QUALIFICATIONS 
BY MR. HORNING: 

Q. Mr. Taub, are you an electrical engineer? A. No. sir. 
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Q Are you a graduate engineer of any type ox character? A. I 
am a practical engineer of some fifty years. 

Q. My question is whether you took any electrical engineering 
course in school? A. In school, yes. 

Q. Are you licensed to practice electrical engineering? A. Not 
electrical engineering. 

Q. The relationship between a fuse and the electrical system in an 
automobile, or a truck, is the province of the electrical engineer at these 
factories that you have told us about, isn’t that true? A. Not entirely, 
sir. They are accessory to what we are doing. 

Q. At General Motors there is a chief electrical engineer, is 
there not? A. Because — 

Q. Just a minute. 

MR. BRESS: Let him answer fully. 

THE WITNESS: It is a qualified question. 

THE COURT: Wait a minute. Go ahead, what is your answer to 

that? 

THE WITNESS: Electrical engineers are used today because of the 
vast amount of electrical equipment now going into these vehicles, but 
they do not use electrical engineers to worry about fuses and fuse boxes 
and junction boxes. This is done by the general junio r engineer. 

I wouldn’t do it simply because I would have three or four men of my 
own who would be placing those particularly in experimental vehicles where 
we are going to do some testing. 

BY MR. HORNING: 

Q. I want to ask th® question, again, please, sir. Is there not at 
General Motors a chief electrical engineer? A. Not in General Motors. 

Q. Isn’t that gentleman a Mr. Bratsche? A. No, they are cut 
divisional men, not in General Motors. Chevrolet will have a man in 
charge of electrical stuff. 

Q. Which division of General Motors is Pontiac? A. That is the 
Pontiac Division. 

Q. That division has a chief electrical engineer? A. Yes, sir. 
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Q. And each one of the separate divisions has chief electrical 
engineers, do they not? A. That is right. 

Q. And the chief electrical engineers have subordinate electrical 
engineers, do they not? A. Yes. 

Q. And those electrical engineers are the gentlemen who are 
charged at the respective factory divisions of General Motors with the 
design of the electrical system in automobiles and busses, are they not? 

A. To some extent that is right. 

Q. They plan the layout, do they not, of the electrical systems in 
the automobiles? A. After it has been experimentally determined they 
may not see it. 

Q. And each truck or automobile has an electrical wiring diagram, 
does it not? A. After it is ready for production. 

Q. Yes, and so, therefore, when it goes into fxnshnfetion and is 
delivered to a customer, there accompanies it an electrical wiring diagram? 
A. That is right, for service reasons. 

Q. And that is the province and function of the electrical division 
125 of the various divisions of General Motors, that is correct, isn r t it? 

A. It is his function to see to it that the pieces are there for fitting into 
the assembly line. 

Q. Have you ever had any experience in the relationship between 
trauma or an accident to the rear of a bus and the blowing out of a fuse? 

A. Well, the exact accident that you relate — 

THE COURT: No. He is asking you a general question. Have you 
ever had any experience in that, at all? 

THE WITNESS: If he would leave out the word Tt bus" I think a truck 
of a similar chassis type setup, the same with an engine in the rear, I 
have had that experience, but a bus is a specific thing. 

BY MR. HORNING: 

Q. That is right. So you have never had any experience of the 
relationship of trauma to the rear of a bus and blowing out of a fuse? 

MR. BRESS: I object to that, the witness has said, "if you make 
it between trauma and motor vehicles, I have had it, not specifically a bus. M 
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I do not think whether it is a truck or a tractor or an automobile 
makes any difference. 

THE COURT: I think it is exactly what we want to know. And again 

126 I say that we have left something out. 

You know, I suppose, from what you have been told either in advance 
or by questions here, that an automobile collided with — do you live here 
in Washington? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You do? 

THE WITNESS: Ido. 

THE COURT: You know, I suppose, and if you don’t I am telling 
you to assume it, that an automobile ran into the back of a Capital Transit 
bus. You are not concerned with why or how. 

Are you familiar at all with the Capital Transit bus and it s mechanism? 

THE WITNESS: Relatively, sir, as an automotive engineer of long 
standing there may be various details of different busses that I would not 
know about, because you just, in a field of this breadth one cannot know 
all the details, but there are certain general patterns in the automotive 
field that are more or less followed all over the worl d. 

MR. BRESS: And is the matter of fuses or fuse systems for busses 
one of those general patterns? 

THE WITNESS: That is right. 

MR. BRESS: You are familiar with that? Are you familiar with 
those general patterns? 

THE WITNESS: Yes, sir. 

127 THE COURT: Go ahead. 

BY MR. HORNING: 

Q. Did you ever examine bus 3511 of the Capital Transit Company? 

A. No, sir. 

MR. BRESS: Objected to as immaterial. 

THE WITNESS: I have neyer. 

THE COURT In connection with his qualifications ? 

MR. BRESS: We concede he did not examine this bus. If he did I 
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would not call him as an expert, I would call him based on personal know¬ 
ledge. The question is facetious. 

THE COURT: Go ahead. He says no. 

BY MR. HORNING: 

Q. Have you ever had access to a wiring diagram of an A. C. F. 

bus? 

MR. BRESS: Objected to as immaterial. 

THE COURT: I overrule the objection. 

THE WITNESS: We do in our literature that we study. I have never, 
never had a factory layout of an A. C. F. bus wiring diagram at any time, 
except as I f^d them in my journals of the trade. 1 
BY Mil. HORNING: 

Q. Isn't it a fact that wiring diagrams of different busses made by 
the same manufacturer vary from time to time? A. Wiring diagrams 
are as they stated, are harnesses of wire and they are rather inert in 
128 their position. If you will forgive me saying so, sir, I do not understand 
the importance of the wiring diagram. There are more important 
elements in the electrical system than the wiring diagram, I imagine, 
judging from this. 

Q. My question is, that the number of fuses that a bus or a truck 
will have depends upon the load which the fuse has to carry and different 
circuits within the bus, isn't that correct? A. That is right; number 
of circuits and kind. 

Q. And those circuits vary in the different makes of the busses? 

A. To some extend not an awful lot, sir. I would say that is one of the 
things that are fairly standard. 

Q. Do you know anything about the wiring diagram or the circuits 
on an A. C. F. 1935 bus? A. I know the wiring — 

MR. BRESS: I am going to object to it on the ground that this is a 
repeated asking of the same question which is irrelevant to the question 
before the Court as to whether or not this^ man has a professional opinion. 

THE COURT: We don't know, yet, whether it is irrelevant. I 
wanted first to give Mr. Horning an opportunity to examine this witness on 
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I do not think whether it is a truck or a tractor or an automobile 
makes any difference. 

THE COURT: I think it is exactly what we want to know. And again 

126 I say that we have left something out. 

You know, I suppose, from what you have been told either in advance 
or by questions here, that an automobile collided with — do you live here 
in Washington? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You do? 

THE WITNESS: Ido. 

THE COURT: You know, I suppose, and if you don’t I am telling 
you to assume it, that an automobile ran into the back of a Capital Transit 
bus. You are not concerned with why or how. 

Are you familiar at all with the Capital Transit bus and it s mechanism? 

TEE WITNESS: Relatively, sir, as an automotive engineer of long 
standing there may be various details of different busses that I would not 
know about, because you just, in a field of this breadth one cannot know 
all the details, but there are certain general patterns in the automotive 
field that are more or less followed all over the worl d. 

MR. BRESS: And is the matter of fuses or fuse systems for busses 
one of those general patterns? 

THE WITNESS: That is right. 

MR. BRESS: You are familiar with that? Are you familiar with 
those general patterns? 

THE WITNESS: Yes, sir. 

127 THE COURT: Go ahead. 

BY MR. HORNING: 

Q. Did you ever examine bus 3511 of the Capital Transit Company? 

A. No, sir. 

MR. BRESS: Objected to as immaterial. 

THE WITNESS: I have never. 

THE COURT In connection with his qualifications ? 

MR. BRESS: We concede he did not examine this bus. If he did I 


would not call him as an expert, I would call him based on personal know¬ 
ledge. The question is facetious. 

THE COURT: Go ahead. He says no. 

BY MR. HORNING: 

Q. Have you ever had access to a wiring diagram of an A. C. F. 

bus? 

MR. BRESS: Objected to as immaterial. 

THE COURT: I overrule the objection. 

THE WITNESS: We do in our literature that we study. I have never, 
never had a factory layout of an A. C. F. bus wiring diagram at any time, 
except as I find them in my journals of the trade. 

BY MR. HORNING: 

Q. Isn't it a fact that wiring diagrams of different busses made by 
the same manufacturer vary from time to time? A. Wiring diagrams 
are as they stated, are harnesses of wire and they are rather inert in 
128 their position. If you will forgive me saying so, sir, I do not understand 
the importance of the wiring diagram. There are more important 
elements in the electrical system than the wiring diagram, I imagine, 
judging from this. 

Q. My question is, that the number of fuses that a bus or a truck 
will have depends upon the load which the fuse has to carry and different 
circuits within the bus, isn T t that correct? A. That is right; number 
of circuits and kind. 

Q. And those circuits vary in the different makes of the busses? 

A. To some extent; not an awful lot, sir. I would say that is one of the 
things that are fairly standard. 

Q. Do you know anything about the wiring diagram or the circuits 
on an A. C. F. 1935 bus? A. I know the wiring — 

MR. BRESS: I am going to object to it on the ground that this is a 
repeated asking of the same question which is irrelevant to the question 
before the Court as to whether or not this man has a professional opinion. 

THE COURT: We don’t know, yet, whether it is irrelevant. I 
wanted first to give Mr. Horning an opportunity to examine this witness on 
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on his qualifications to answer your question as an expert. That is what 
he is doing now. 

129 MR. BRESS: But wiring diagrams, if he will ask the witness, 
whether that has any relevance at all. He might as well ask hixaiabout — 

THE COURT: I will let him go on his own way. 

MR. BRESS: This witness has at our request come back from 
Chicago; he wants to get away today, that is why I would like to, if I 
could get the Court to consent to finish with him today. 

THE COURT: I will do that. I can take it. 

I think I will take five minutes out. 

(Thereupon, a short recess was had.) 

MR. BRESS: By consent of counsel, we have Mr. Stricklin, the 
legal guardian of the three children in the case, and the father of James 
Stricklin, the decedent. He is the grandfather of the children and the 
father — he is the legal guardian for the children. 

BY MR. HORNING: 

Q. Specifically, Mr. Taub, you do not know how an A.G. F. 1935 
bus was wired, do you, sir? A. Not in detail. Generally, yes. 

Q. You have had no experience in the relationship between trauma 
to the rear of a bus like an A. C. F. 1935 bus and its electrical system, 
have you? A. Not directly. Indirectly, yes. 

Q. Have you yourself ever conducted any experiments with that 

130 type of bus with a trauma to its rear? A. Not with that particular bus. 

THE COURT: Would it make any difference to you that you do not 
have that experience? 

THE WITNESS: No, sir; no, Your Honor. My general experience 
with that type of practice or general vehicles applies, because the particular 
thing we are talking about is not the wiring but what we call the junction 
box or the fuse box and that we have in almost any vehicle. Usually it is 
pretty much in the same place because it must be accessible to the driver 
for repairs. 

BY MR. HORNING: 

Q. Have you made any experiments yourself or were you present at 
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any to test the relationship of trauma to a fuse in an electrical circuit in a; 

bus like an A. C. F. 1935? A. Not directly, sir, but in vehicles that we 

i 

have worked with under shock conditions there are fuses. 

j 

Q. Have you ever worked with one under a situation where a rear end 
collision was involved of such magnitude that it ripped the steel in the back 
of the bus? A. I would not be able to judge that magnitude, so you will : ' 

i • ’ 

have to forgive me. j ‘ * 

Q. Have you ever conducted an experiment where an automobile was 
driven into the rear of a bus with such force as to completely demolish the 

automobile, like shown in Plaintiffs* Exhibit No. 3? 

i. . „ 

MR. BRESS: Objection. In the first place, Your donor, I do not 
want to repeat myself, but Mr. Homing premeditatedLy uses the word 
"bus" instead of "vehicles." The witness has already said that it does ' 
not make any difference whether it is a truck, bus or truck or other ' 

i ► 

vehicle — 

! 

THE COURT: That is exactly what I asked him. 

i - 

MR. BRES& Yes, it does not matter whether it is a bus or truck 
or an automobile. But he keeps asking about busses, because he knows 
very few people — i , 

i i 

THE COURT: We don’t $ret know, not at least to my satisfaction, 

■ * ,k ♦ S' 

whether that differentiation means anything to the witness. 

MR. BRESS: I thought he has already indicated that it does not ' 
matter. _ , > v 

j 

THE COURT: I think he did, too, but I think Mr. Homing is entitled 
to examine him. Read the question. j 

(Thereupon, the pending question was read by the reporter.) 

THE WITNESS: I think we have conducted tests whose severity would 
be the equal, yes, but in detail — _• ] ' \ " 

THE COURT: Just a moment, sir. When you say we think we have 
conducted — ' . K 

• i ■ - ' 

THE WITNESS: It is an opinion — "think” is — 

THE COURT: What do you mean by that? •] ' VX 

•J . ; - . 

THE WITNESS: We have conducted tests in the past of a variety, 

-i • 

4 ✓ 
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132 under a variety of conditions including ramming of a vehicle into a wall, 
ramming into the back of vehicles. This was — might not necessarily 
be a bus, nor the weights of impact may be different from those we are 
talking about here. 

But in the background of my experience, we have dealt with collision 
of this general type. Whether this is more or less I cannot say. It is 
again a thing that you qualify. In the particular thing that we are talking 
about, wiring diagram, the kind of test that we have conducted recently 
would be even more severe because we hit headon and all the electrical 
stuff plus fuses and everything else were in front. 

BY MR, HORNING: 

Q. You mentioned a few moments ago, sir, that a bus like this 
with its engine in the rear, did you think that this bus had an engine in the 
rear? A. This bus may have an engine in the rear. A good deal of 
the busses used here do. I do not know this particular one, I have not 
seen it. I have no way of knowing. But based upon the type of busses 
used by this company here, most of them are in the rear v If it isn’t I 
cannot tell you. 

Q. And if it isn’t would that make any difference? A. To what? 

Q. To the electrical wiring, the fuses ? 

A. No, I do not think it would make a great deal of difference be- 

133 cause the things we are talking about that could be questioned at all would 
be in front. Whether the engine is in the rear or not you still would not 
have your junction boxes in the rear. The driver, I presume, was in 
front. 

MR. HORNING: That concludes my preliminary examination, if 
Your Honor please, and I move to — 

THE COURT: I will let ibim answer. 

DIRECT EXAMINATION (Resumed) 

BY MR. BRESS: 

Q. Will you answer the question now. 

THE COURT: You better re-state it. 
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l 
I 
i 

i 
i 
i 

BY MR. BRESS: j ‘ . 

Q. The final question is: In the light of what I have asked you to 

' 

assume that the jury found to be true, what in your opinion is the relation¬ 
ship, if any, between this rear-end collision and the blown fuse found at 

i 

the front of the bus? # A. I don f t see that it can have any relation 
unless it fell out. I don’t know what the relationship is. Maybe I do not 
understand your question. 

THE COURT: I don’t either, maybe, because I come back to the 
proposition that surely this witness can’t solve for me, that what we are 
dealing with here is how this accident happened. I am just unable to 
see, though I am trying hard — 

MR. BRESS: Let me modify my question. 

BY MR. BRESS: 

Q. In view of the facts that I asked you to assume, can you state 
whether — modify it this way: From the facts that I have asked you to 
assume, can you tell us if this accident caused or did not cause thfe fuse 
to blow? 

MR HORNING: Objection. j 

THE COURT: I sustain the objection to that. How could he 
possibly answer that? And I can answer it myself. .He couldn't:possibly. 

i 

MR. BRESS: If your Honor please, I have modified the question to 
ask him whether or not in the light of the facts I asked him to assume, 
whether he had any engineering scientific opinion as to what the relation¬ 
ship, if any, was between this accident and the blown fuse, and he says 
yes he has an opinion. 

i ^ . 

My question now is what is your opinion as to the relationship be- 
tween the accident and the blown fuse, because we know — 

i 

THE COURT: Let’s explore that a moment. 

Mr. Taub, assuming, again, as you have been asked to before, that 
an automobile, this Henry J., collides with a bus from the rear. Do you 
have an opinion that no matter how it happened it couldinot have affected 

i ' 

the fuse in the front of the bus? 

THE WITNESS: I would be willing to say that, sir, Your Honor, I 
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would believe that and give it as an opinion. 

135 THE COURT: All right, I will let you say it and I also, however, 
want you to explain why you say it. 

MR. BRESS: That is the answer; I think the Judge has rephrased 
my question much better than I did. 

THE COURT: I thank you kindly. 

BY MR. BRESS: 

Q. Will you give your reason for that opinion? 

MR. HORNING: Again I renew my objection to all of this line of 
interrogation. 

MR. BRESS: You do not object to the Court’s framing the question? 

THE COURT: He objects to the whole idea. 

THE WITNESS: Shall I proceed? 

THE COURT: Yes, you may. 

THE WITNESS: The fuses are always located accessible to the 
driver. Fuses are by nature a means of localizing trouble that might 
occur anywhere in the wiring diagram. A vehicle such as we are talking 
about, a truck, or a bus — 

THE COURT: We are not talking about a truck, we are talking about 
a bus. What is the difference? 

THE WITNESS: The chassis — to me it is only a body. You take 
the one body off, you can make a truck out of it. In fact, if they made 
present-day trucks look like our present-day busses we would all have 
good trucks. But inasmuch as the attachments to the fuse box are 
completely flexible, being wires, wires located in various types of 

136 harnesses, so as to keep them from fraying, there is no other way of— 
there is no way of disturbing that fuse, electrically, 

THE COURT: By a collision? 

THE WITNESS: By a collision. On the other hand, if you interfere 
with that fuse mechanically by the shock, you could shake the fuse out of 
the clamp, because they are not in too tight. If they were put in too tight 
you could not get them out. So they are in little spring clips, and you 
could jolt one out, and I have jolted them out. 
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THE COURT: By a collision? 

THE WITNESS: By a collision, by ramming into a 'wall.. But I. 
have never, ever fused one. ! 

7 j. 

THE COURT: Just a moment, please. 

j 

THE WITNESS: Never blown one or had one blow due to impact. 

You knock them out of the clips. > 

* * k ! 

BY MR. BRESS: 

. . j ■ - 

Q. By that you mean you can put it back in and it still works? .* 

i * 

A. That is right. | . . . .. 

Q. But you do not blow one by impact with lit? .A. : That is right. . 

Q. That is what I wanted established. AJ We recently had that. 

\ . • , 

happen by hitting a vehicle into a three foot wall.. 

137 THE COURT: Speak a little louder, please. ' 

THE WITNESS: Recently we ran a yehicle into a three fobt wall and 

i . * . ( ' . , 

shook its teeth out — that is, the fuses fell out and a few other things, 
but nothing blew. Electrically there was no interchange or effect. „ 
Mechanically, yes. ! - - -.. . >. . 

MR. BRESS: If Your Honor please, we will connect up further 
experimental work with the very same fuse involved in this case by the 

i* 

scientists from Johns Hopkins tomorrow morning. 

BY MR. BRESS: ... .... ... 

j . *. 

Q. Mr. Taub, I have one other question to ask you.: Let me see 
what photograph you have in front of you. j _ 

MR. BRESS: I have no further questions, j 

CROSS EXAMINATION | 

BY MR. HORNING: 

Q. Mr. Taub, is it your testimony, sir, that a rear-end collision • 

could never cause a bus fuse to blow? A. That is my opinion based 

"■ . ■* ' i 

upon all the e^erience I have had. I have never seen it, sir, under 
many many conditions of operation. ! 

Q. Have you ever seen a rear-end collision? A. „ Yes, I have had 

• ,J — . i * * * . k , " . , , hr 

Q. Does it not make a lot of difference where the wires come in the 


them. 
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bus, as to whether or not they are coining down the back of the bus in 

138 close proximity to the impact of the collision? A. You mean sheared 
by the impact? 

Q. Yes. A. If you sheared the wire and contacted the body 
surface, you could get a condition like that, but I have never seen a bare 
wire yet on the back of a bus. 

Q. Is it not possible that as the result of the tearing of the sheeting 
on the back of the bus, that the covering or the loom of the wire can be 
cut feo that portions of the wire come together, create a ground and blow 
a fuse? A. Oh, it is possible, but hardly probable. May I ask you a 
question? 

Q. No, I just asked you, sir, could a fuse in a bus such as a 1935 
A. C. F. bus be blown as the result of an impact which tore the rear of the 
bus and tore the covering insulation over the wire. 

MR. BRESS: To the extent shown on the photographs; is that 

correct? 

MR. HORNING: No, not to the extent shown on the photographs, 
because the photographs do not show the wiring of the bus. 

MR. BRESS: If the Court please, I object to the question on the 
ground that this assumes some damage to wiring when as a matter of fact 
the question my evidence has shown, and it will be connected up by 
Capital Transit Company witnesses, that this bus when the new fuse was 
put in it went off and everything worked all right. 

139 THE WITNESS: That is the point I wanted to know, is that established? 

THE COURT: Do you want the witness to remain in Washington? 

MR. BRESS: No, sir, no, I don’t. I would like him to, but he 
wouldn’t. 

THE COURT: I know. I quite understand that. I overrule the 
objection. You may ask him. 

BY MR. HORNING: 

Q. Could not a fuse be blown by a force of an impact which would 
be sufficient to drive steel into the wiring in the rear of the bus? A. If 
that happened you would short circuit the setup, unquestionably. 
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THE COURT: I didn’t hear what you said. 


THE WITNESS: If part of the impact, a pice of steel was driven , 
through the cable or through the wire such as to bring the body, which is 

• • • • . ■. i •. • 

the ground of the whole system, in contact with the live wire you would 

i 

have the equivalent of a short circuit but the thing I wanted to know, 
forgive me for being an engineer. 

THE COURT: I forgive you. Forgive me for being a judge. 

140 THE WITNESS: You immediately try and find out, well, what’s the 


condition, did you put a new fuse in. I believe you just said that it was 
all right. So why this type of questioning. I mean I do not understand. 

THE COURT: You do not have to understand. You just answer 
the questions. I am not so sure that I understand, either. . 

BY MR. HORNING: 

• * * *! . • . ' . • ' • s 

Q. That is one case in which a fuse could blow as the result of 
an impact, isn’t that correct? A. If you would drive a piece of steel, 
through the wire, you must get a short. j \ 

Q. And then when the force— ! , 

THE COURT: Let me ask you this: You say if you drove a 
piece of steel? . |. — -V 




THE WITNESS: Yes, drove it in. . 

i . - . 

THE COURT: Suppose you didn’t drive a piece of steel, but there • 
was simply a terrific impact by the sheer force of the collision, what, 
about that? 

THE WITNESS: No sir, You would have to cut, and I mean cut the.. * 
insulation to do what he says. r. - - 

MR. BRESS: I want to note one objection to Mr. Homing's last 
question and to any further question along the same line, unless he repre¬ 
sents to the Court that he is going to produce evidence at the proper time - 
to prove that steel was forced into a wire. My contact with this case « 

141 THE COURT: Why does he have to?: This is your witness. 

. «, ’ ! • •* , - 
. • . • . / * . ■* 

MR. BRESS: I know, but I do not believe he can assume facts for' 1 
purposes of asking hypothetical questions if those facts are not within the * 
realm of his proof. 
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THE COURT: He is not assuming a thing. He is testing this witness, 
who is the one who said that it could be done by forcing steel through the 
casing. 

THE WITNESS: Through the insulation. 

THE COURT: Or insulation, or what not. I overrule the objection. 

MR. BRESS: I did not want the implication that those facts are 
facts in this case. 

THE COURT: He hasn’t suggested any facts to my knowledge. 

BY MR. HORNING: 

Q. If the force, as I understand it, of the collision could have 
driven a piece of steel through that would create a short circuit. 

Now. a short circuit would blow the fuse, would it not? A. Yes. 

Q. And that would mean that the metal band within the fuse would 
be melted? A. That is right. 

Q. Now, the fuse blows by reason of a short circuit, does it not? 

A. Usually. 

142 Q. And short circuits can be created in several different ways by 

the impact of a terrific collision by or upon the rear of a bus, can it not? 

A. Well, I think you are stretching it a little bit there. If we go back 
to your original question, if you cut, if you do something that cuts the 
insulation and brings the body, which is the ground, into contact with the 
bare wire, you will get a short. How you do it doesn’t matter. 

Q. Suppose the insulation through the years on the wire were worn 
off and the force of the collision pushed that up against the body, would 
that not simply create a short circuit and blow a fuse? A. I think that 
would have blown long since, long before that. 

Q. Couldn’t the force of this terrific impact, driving that back? 

A. A bare wire? 

Q. A bare wire, which fed one of the lights in the back of the bus, 
drive that up against the body or the chassis, that could create a short 
circuit and blow a fuse, could it not? A. Yes, indeed. 

MR. BRESS: One moment. I object to the question on the ground 
that the evidence in this case will show that the wiring on this bus was not 


143 old and frayed, but had recently been renewed. •; jf ; •> r' \... 

THE COURT: We haven't gotten to that evidence yet.Do you want : 
me to pre-suppose it? l : : : > 

MR. BRESS: No, Your Honor, I don't, but l want the company's ' 

• * . . ‘ . , I # * . , ’ m . -w * . f 

own counsel, who knows that the plastic covering on this wire had been *+* 
replaced not too long before, I don't want him to assume in questions that : 
the wire was frayed and worn out. He is assuming the opposite of what 
the facts are. 

THE COURT: Go ahead. 
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BY MR. HORNING: j. / 

Q. Isn't there another, still another way in which the fuse could be 
blown as the result of an impact on the rear of the bus, a tremendous - ' " 
impact? - | • : ;♦* ' . 

THE COURT: Well, now, maybe I should interrupt you, Mr.: 

. * ’ , "I . 

Horning. I 

Are you going to introduce evidence to prove one of these hypo¬ 
thetical situations? I 

MR. HORNING: Yes, Your Honor. I am going to introduce evidence 
that will show that this fuse could have been blown in any number of two 

• | r « ’ ^ v* - ■* 

or three different ways. Thi s gentleman has said that as a result of an 

• ! • ; ♦ ' " * * 

impact it would be impossible, electrically, to blow the fuse. -....i.*. - 

t • 

I am going to show or I am showing now any number of different : 
ways that electrically the fuse could be blown as the result of the impact. ' 
MR. BRESS: He is omitting in his statement of the facts a very 
basic truth that cannot be disputed, and that is that upon the replacement 
of the fuse the circuit worked properly, There was no exposed short 
circuited wire. He is omitting, second, from his assumption of facts , 
also an admitted truth, and that is that the wiring system on this particular 
bus had been replaced with new plastic wire, insulation. He is assuming . 
those two truths not to be existent. With those two truths assumed I 
don't care what kind of hypothesis he makes, so long as he offers to prove 


them. I maintain my former position. Your Honor, that I thought it was; > 
a proper basis for objection, that you are not allowed on cross-examination 
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of a witness to ask a lot of hypothetical things if they are not related to 
what you are ultimately going to prove. 

THE COURT: I agree with that. 

MR. HORNING: I think I am entitled to test because he has made 
the positive statement that under no circumstances as the result of an 
impact on the rear end of a bus could a fuse electrically be blown — 
mechanically, yes, but not electrically. 

I think I am entitled to show to the jury the number of different ways 
in which electrically this fuse could be blown as the result of the impact. 

145 MR. BRESS: We do not want to misunderstand each other, Mr. 
Homing, you said that he has testified that mechanically it could be blown. 
He said no, mechanically it could not be blown. 

THE WITNESS: Pushed out of the clips. 

MR. BRESS: But that would not blow it he said. 

THE WITNESS: That would not blow it. 

MR. HORNING: AH right. 

THE COURT: Go ahead. 

BY MR. HORNING: 

Q. Isn f t it true, sir, that when the force of the impact is asserted 
and the ground is created that when that force is released the material 
would spring back so that thereafter there could be inserted a new fuse 
and it would work because the ground was broken? A. Well, that is 
really hypothetical. If you assume — 

Q. I just asked whether that could not happen? A. No, I will not 
be dragged into making statements that are contrary to engineering. 

r • * •, ' . 

Q. All right. Then your answer to —• A. You go to somebody else 
for that. 

Q. Your answer to that is no? A. No, I give you a qualified 
answer. I say that the general setup that you are talking about cannot exist. 
If you are going to — we were talking about a bus, something in use. I 

146 just can't envisage that a thing would be on our streets with loose wires 
hanging and the things that you are talking about, in the first place. 

v Now, if you hit, if you had damaged the wire by cutting, you jam it in 
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there it will stay there, if it was hanging loose and Swinging and yon mere- 

. . ' 1 . : . • 
ly push it into contact, then it swings away, so the answer is yes or no; 

♦ i • 

yon do what yon like with that. . ; ; ■; , - 

Q. Now, sir, let me ask you this: Are you familiar with the 

method on which the tail light of an A. C. F. bus was annexed to the body? 

.. 

A. That is fairly standard. They have, usually there is pretty well 
guarded by a cover fastened to it, a ring fastened over the bezel : ' 
fastened to the body. -4 <*. 


■* (-* * ■* * ^ J * '♦ f , *.+ %, > 


- A. I 
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Q. On the interior of it there are two projecting pieces of metal? ? , 

* 

! •• 

A. The prongs. j , , ;: . . 

Q. The prongs, are there not? A. Yes. - . V:.* . 

Q. Could not the force of a impact in that area drive those prongs 
approximately a half an inch so as to come into contact with the chassis ~ 
or body of the bus and then when the force is released it would spring • 
back, create a short? A. No, because — i 

Q. Just a minute. I haven’t finished, — create a short circuit * 
and blow a fuse and then thereafter a new fuse be inserted and have it : 


properly work? A. I would say no, sir. i: - 

Q. All right. 1 . j , . i;.. *.0. . 

MR. BRESS: In addition to the witness’ ”no, sir, w I object tolthe - 
question on the further ground that there is no evidence — I object to the : 
question on the further ground that Mr. Homing lias not, as far as I . 
know, any evidence to offer to support that contention and if he has I will * 
accept his assurance to the Court that he will offer it; or is it purely 
hypothetical? . * ‘ / 

. j 

MR. HORNING: It is not purely hypothetical. - 
MR. BRESS: There was no damage to this thing... 

MR. HORNING:: There was plenty of damage to it and to that area. • 
MR. BRESS: .If there was, your answers aren’t correct. •; . n: 
THE COURT:: Again I say I will let the answer stand, j The answer <; 




Q. Is it not also possible that the fuse could be blown by reason of ; 

•> - - • ■ • - 1 * • ■■ ■ ■ i . • ■ j 
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the feed wire and the ground wire coming into the rear light, coming in 
contact as the result of the impact? A. You are speaking, now, of 
the basic wire of the circuit into the lamp? 

Q. Yes, sir. A. And then the ground — the ground is usually 
148 the lamp itself, fastened to the body, so you don’t have anything there. 

Q. Now, with that, an exposed wire, feed wire, coming into the 
back of the lamp, could not a force, a terrific impact be exerted and 
force that against the chassis? A. I think if you had that type of impact, 

sir, that you would probably have driven right into the bezel of the lamp 
and smashed its lens. 

THE COURT: Driven into what? 

THE WITNESS: See, it is covered, there is a cover, it is flat, and 
the impact would smash into the bezel or the glass, and break the interior 
and it would be broken, and it wrcftdd be broken, and it Would show broken. 

But somebody, unless I misheard, said you put a new fuse in, it 
lit up. So you can’t — these things are pretty tinny, and they do not take 
much smacking around and then going back without some work. 

BY MR. HORNING: 

Q. Could not an impact on steel, which is not rigid but is the type 
of steel that is on the rear of an A. C. F. bus, could not that be pushed 
forward as the result of the impact and then when the force is released 
come back more or less into its former position? A. I would say no 
to that one. 

150 Q. Would not or could not any wires within the body work of a 

bus, even up in the top, where they are recessed as the result of the 
collision, be forced together so as to create a short? A. The wires 
in the bus are in a kind of a housing, conduit, usually made of cotton, 
and I don’t see how you can bring two live ends together. There are a 
group of insulated cables usually going fore and aft in the direction of 
the collision, unless they were worn and broken, then you would have to 
have two broken ones, that crossed each other. But these things are in a 
loom, very difficult to contact. That is, you are speaking of the length of 
the body, very difficult for any part of that to contact the body, unless the 


loom was broken. 


4 
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Q. Isn't it a fact, sir, in summary, that if the force of the impact 
brought together a feed wire and a ground, anywhere in the bos, that that 
would short circuit the system? A. Yes, indeed. " “ 

Q. And blow a fuse? A. Yes, indeed. 








MR. HORNING: That is all, thank you. 




% - * * * 
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REDIRECT EXAMINATION 


BT MR. BRESS: 


>. 

.t * . * 


. y ■ 


Q. And if that short circuit occurred because of a connection 
between the wire and the body of the cutting of the wire the lights would 


not go back on when a new fuse was put on there, would they? A. I 


wouldn't think so, sir. 
* * 
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i" • 

G. L. HURD 

was called as a witness by and on behalf of the Plaintiff, and, being first 

*. y ^ ' •' P v ;*'**'* 's’*. 

duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BRESS: j W 

Q. Officer, your name is G. L. Hurd? 




* ** i 






Q. You are a member of the Montgomery County Police Department? 


A. That's correct. 
♦ * 




y . * <> 


♦ i * ■* * 

A. Five years, ten and half months. 

... . - f* r • •. \ . * 

Q. Officer, did you, shortly after midnight on the night of December 
27th, the early morning of December 28th, respond to a call to the scene . 
of an accident on Old Georgetown Road at Maple Ridge Road? , A. I did. 

Q. Do you recall what time you received the call about that accident 
and where you were when you received it? A.. The time we received the 
call I believe was approximately 12:21 a. m. The location in Which we were. 


s’/, 


«* * * - * 


I am not sure, but I think we were on the East-West Highway. ... 

Q. Officer, can you tell us how long after you received this call you 


arrived at the scene? A* Approximately four minutes. 
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* * * * * 

Q. And were you and Officer Fisher the first police to arrive at 
the scene? A. No, sir. I believe there was another car there handling 
traffic at the time we arrived. 

Q. Do you have, — did you at that time, and your partner have 
155 certain prescribed functions to perform at the scene of accidents? 

A. Yes, sir. 

Q. Did they include the making of measurements and general in¬ 
vestigation? A. That's fright, sir. 

Q. When you arrived at the scene pan you tell us whether or not 
the rescue squad was already there? A. They were. 

Q. Were the people in the private car in the car at the time you 
arrived or had they been removed? A. I know the lady was still in 
the car. I was on the roadside, could see her; I am not sure of the 
passenger. 

Q.. Can you tell us where the lady was seated in the car when you 
arrived? A. The rescue squad men were working with her on the 
driver's side of the vehicle. 

Q. Did you observe any difficulty in extricating her from the driver's 
side of the vehicle? A. I did not stay around while they took her out. 

Q. When you referred to the driver's side of the vehicle from which 
she was being moved, are you referring to the front seat driver's side? 

A. Front seat driver’s side. 

Q. When you arrived on the scene in addition to the rescue squad 
and the other officer, was there any accumulation of people or vehicles 
157 at the scene in addition to those vehicles involved in the crash? A. Not 
too many other vehicles except the rescue squad, several members of the 
rescue squad, and there was a few people. 

Q. Can you tell us approximately how many when you arrived? 

A. No, sir. I would not want to guess. 

Q. Can you tell us how many automobiles were there when you 
arrived in addition to the vehicles involved? A. I can only tell you what 
is on the right side of the highway because we pulled up on the right side 6f 


. 


the road to the back of the Henry J. ■ •: t 

Q. When you pulled up on the right side of the road back of the 
Henry J., do you mean you pulled off the macadam? - A. I am not sure 
whether we were completely off the macadam. I know we were on the 
right side of the road. ; ' • 


158 


Q. I show you Plaintiffs Exhibit Number 4 in evidence, which shows 
a vehicle to the right of, and to the rear of the bus. T 

The Henry J. is not visible because it is blocked by the bus. I ask 
you if that represents the place where your police car was parked when 
you came on the scene. A. That is not our police car; not the one we 
were riding in; no, sir. j x 

I couldn't say that is exactly where we parked, but we were in that 
vicinity. *- • ‘ 

Q. When you arrived upon the scene will you state what you ob- * 
served about the rear of the bus as to whether there were any lights on 
it? A. There were no lights at all. j ' ' 

i 

Q. Was any test made in your presence and in which you partici¬ 
pated to determine if the brake light worked if applied? A. There was. 
Q. And who made that test and what was the result? A. I was 

* ! v • » • 

. « ■ - > 

at the rear of the bus. Officer Fisher went inside the bus and depressed 
the brake. When the brake was depressed the left rear stop light did 
illuminate. j.- * 

Q. And when the brake was not depressed there was no light at all. 
on the rear of the bus? A. That’s correct. ; ~ i - . - 

Q. Did you make any inspection of any of the lamps or light 
fixtures themselves on the bus? A. No, sir. - \ . ; . : . 

Q. Did you make any investigation of the interior of the Henry J 

' -■ t ' ■ • .. * 

car? A. There was actually no investigation except for one thing, r . 

. . . - * * % ' 

whether the light switch was on in the Henry J. 

■_ i . • /~ \ 

Q.. That’s hr hat I want to find out. The light switch on theHeniy J. 
was on? A. Was pulled out; yes. . , , j * r' 

Q. With respect to this scene — ^ :K . - - > . 


i 
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THE COURT: I am not clear about that. 

MR. BRESS: I will clear it up. 

BY MR. BRESS: 

Q. When you say the light switch on the Henry J. was pulled out, 
will you define what you mean by that? A. The pulling out of the switch 
would indicate the turning on of the lights. That would be my opinion. 

THE COURT: I don’t suppose you would know, probably, whether 
the lights were on of the Henry J. ? 

THE WITNESS: No, sir; I would not know. 

THE COURT: Because of the collision? 

THE WITNESS: That’s correct, sir. 

BY MR. BRESS: 

Q. You didn’t see any lights on the Henry J. because the front 
lights were all smashed up in the collision, but as far as the setting for 
159 lights on the interior they were set for on. A. (No answer.) 

THE COURT: Yes. 

BY MR. BRESS: 

Q. Officer, did you make certain measurements at the scene? 

A. I did not make the measurements; no, sir. 

Q. Did you participate in the making of the measurements — 

A. I was writing the reports and the measurements were made by Officer 
Fisher and another officer. 

Q. In your general presence? A. In my general presence. 

Q. Are you prepared to say those measurements are correct to the 
best of your belief and knowledge? A. They were. 

Q. How wide is Old Georgetown Road at the place of this accident? 
THE COURT: I thought we agreed on that yesterday. 

MR. BRESS: Very well. 

THE COURT: 34-1/2 feet. 

* * * * * 

BY MR. BRESS: 

Q. How wide does your computation show Old Georgetown Road to 
be at the place of this accident? A. 34 feet and a half. 
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Q. 34 feet six inches? A. That'S ctarect. 


•t, - * * 


( 
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163 


Q. Is there a white line or lines at or about the—separating north¬ 
bound from southbound traffic? A. There is. j% .* : ^ v r - 

Q. The line separating north bound from south bound traffic at this 

f * . * • • , ' \ '« 

scene: Is that line a solid line or a broken line? ; | A. Solid on one side; 
broken on the other. V- i' ; " ^ r. 

Q. Is it solid as far as northbound traffic is concerned? A. It is. 

' . *i • '■ . ■' 

Q. In the direction that the bus and the Henry J. were going, the 

i • ■' • . 

line toward the center of the road for that traffic was a solid line? 


A.. That is correct. 


H * I • -> » 


■» - v * »• 




Q. What is the speed limit at this area? A.?; 35 miles an hour. ? - 

* *: 4 . v . 

"J . . ' ** 

< ! . ' - . 

Q. For traffic purposes what does a solid line mean at the scene * 


of the accident? 


■<r . 

* j + « > 


MR. HORNING: Objection. .-v*; r- i ^ '•' ,c ■ 

sj 

THE COURT: I overrule the objection. ; V“ 

THE WITNESS: To not pass over the solid line. 

BY MR. BRESS: 'j. 

j * 

Q. What is the distance between that solid line and the east edge : - 

* " , | , 

of the road at this scene? A. Fifteen feet two inches. • 

. j . ■ . 

Q. What is the distance from that solid line to the west edge of the 
road?. I suppose that is a difference between 34-6 and 15-2, which would 


be how much? A. 19-4. 


i , * % . 


Q. From the east edge of the roadway—the surface of this roadway 

is what? A. Macadam. p i r > r / 

1 - ~ , - 

Q. And was the condition of the macadam at that time in fairly good 
shape? A. Yes, sir. p ' '.j .-iVp Vil p 

Q. To the east of the macadam at the scene of this accident is an 

r - * *• ’ • • ; . 

area which is unpaved but consists of some gravel and stone, is there not? 


A. There is. 


' ■" ***1 

<# - > 4 . . J 


* f, 

* TSc - 
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164 THE COURT: What are you citing? 

MR. BRESS: I am quoting Section 209(a) of the Motor Vehicle Code 
of the State of Maryland. I understand that the defense does not object 
to my responding to this in the jury f s presence. 

Upon any highway, — 

MR. HORNING: I think that is a matter for the court’s ruling. 

THE COURT: I have decided that. 

MR. BRESS: Very well. 

’’Upon any highway outside of a business or residential district 
no person shall stop, park or leave standing any vehicle, whether attended 
or un-attended, upon the paved or improved or main traveled part of the 
highway, when it is practicable to stop, park or so leave such vehicle 
off such part of the highway, but hl every events - but in every event — 

*?a clear and unobstructed width of at least twelve feet of such part of 
the highway opposite such standing vehicle shall be left for the free 

165 passage of other vehicles and a clear view of such stopped vehicle be 
available from a distance of two hundred feet in each direction upon such 
highway. V. 

The last clause I didn’t think was relevant. 

Now, with that statute, you see, I say it becomes relevant as to 
how much room was left to the left, whether it was practicable to pull off 
to the right. 

In addition, it is our contention that it was the requirement of this 
company that its drivers do this, that we contend to be reasonable. 

THE COURT: We haven’t gotten to that. 

MR. BRESS: This is part of the same point, though, as to whether the 
side shoulder is relevant. 

THE COURT: You may ask it. 

BY MR. BRESS: 

Q. Officer, what was the width of that shohlder area, and in 
connection with identification, I show you Plaintiffs Exhibit 2. 

MR. HORNING: If your Honor please, I haven’t had a chance to 
state to your Honor that obviously this is a residential area, and the 





► 


statute is not involved. ' ' . . N . - 

MR. BRESS: It is oar position that although they are residential rather 
than commercial establishments in the area, this is suburban country, out ; 

Old Georgetown Road- ’ ‘ j * ~ : 

♦ * * * . : . v i*- 

1$8 THE COURT: You are now getting back into argument. It is my 

opinion that the statute does not apply, and that it is a matter of what was 
reasonable under the circumstances at the time. This is just clearly a 
residential area. There isn f t any doubt about it. | 

169 MR. BRESS: I am not going to argue with your Honor. 

THE COURT: Go ahead; you can. 

MR. BRESS: I don’t agree. * . 

i 

Well, I think it is residential in the sense that it is not business. 

I think there are residences there. But I think that if you go off the side 
-• .. i 

streets and you have house after house and you have curbs you don't have 

the complete country atmosphere, the complete suburban open highway 

surfacing, appearance that you have out here. 

I think that the mere fact that people reside, instead of sell or ; 

manufacture in the area, doesn't convert it into a residential district 

for the purpose of this statute. 

THE COURT: I don't agree with that. : ^ : 

MR. BRESS: Very well, your Honor. But I say the alternate of the ' 
common law obligation to pull off is— 

i 

170 BY MR. BRESS: ! : . , . : 

Q. Did you make any measurement at my request of the distance 

from the rise in the road, the crest of the hill? I don't want to character¬ 
ize it, if that is what it isn't. Is it a rise in the road or crest of a hill .. 
south of this accident? A. Rise in the road, j : 

* . * \ i * 

Q. Is that rise a sufficient rise so that standing at the scene of this 
accident and looking sooth, cars go beyond your eyes down the hill? 

MR. HORNING: I object tothat, if the Court please. * 

THE COURT: I don't understand that exactly. ■ : /'7 ^ 


' t* * t t \ 
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MR. BRESS: I want to show that, being at the scene of the accident, 
and looking south, that cars disappear from view when they go down the 
hill. 

THE COURT: When they go south? 

MR. BRESS: Why, when they go south, and equally conversely, 
coming north you look up the hill you can T t see where the scene of the 
accident is, the surface of the roadway at both places. 

171 THE COURT: I overrule the objection. You may answer that, if 
you can. 

THE WITNESS: I would have to answer that with an explanation as 
to how the measurement was taken by myself. 

BY MR. BRESS: 

Q. I show you a photograph, Plaintiffs 6 in evidence. Using that 
as a guide, do you recognize that scene? A. Yes. 

Q. Does that show the rise in the hill? A. Yes. 

Q. This is from the scene of the accident, looking south, showing 
the rise in the hill, showing it going down beyond; is that correct? 

A. Yes. 

Q. With that picture in mind, would you tell the jury where you 
measured from to the scene of the accident? A. The measurement 
that I have taken was an approximate measurement. You can see a 
second street sign which I don T t recall the name of the street, but from 
the second street sign north is the measurement that I took. 

Q. That second street sign: Is that the street south of Maple Ridge 
Road? A. Second street south. 

172 Q. Second street south of Maple Ridge Road. Is that beyond the 
crest of the hill? A. It was beyond the crest of the hill. 

Q. By beyond the crest I mean is it down from the crest going south, 
or is it up from the crest going north? A. It is down from the crest 
going south. 

Q. How far down from the crest? We want a measurement from the 
crest if possible. A. I couldn't give you the measurement from the 
crest. I did not take that. 
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Q. If you can give us from that street, how far south of the crest, 

i . 

would you estimate is the point from which you measured? A. Ap¬ 
proximately 75 to 100 feet. 

Q. So that if we subtracted 75 to a hundred feet from your measure- 
ment we would have your best estimate of the distance from the crest to 
the scene? A. That is correct. 

i 

Q. And how much was your total measurement? A. 480 feet. 

Q. A hundred off that would make it 380 from the crest, - 
MR. HORNING: Object to that, if the Court please. 

* 

THE COURT: On what ground? 

MR. HORNING: I thought he said 75 to 100 feet, and this is a 
173 mathematical computation where he pins it to a hundred feet. 

• ' i * . . - 

MR. BRESS: I will consent to that. That wasn’t intentional at alL 
BY MR. BRESS: 

I 

Q. Was your measurement made to the south curb of Maple Ridge 

• i 

Road? A. That is correct. 

i 

Q. How far south of the south curb of Maple Ridge Road would you 
estimate the rear of this bus was upon your arrival on the night of this * 
accident? A. It would be the length of the bus and I would guess ap¬ 
proximately ten feet. j : • . 

. i 

Q. Would you estimate the length of the bus for us? A.. About 

i 

27, 28 feet, I would imagine. ~ . 

i 

Q. So that that would make — i 

THE COURT: We would know that, wouldn’t we? Don’t you know 
it? 

MR. HORNING: No, I don’t. Your Hcnor. I can find out if it be¬ 
comes material. 

MR. BRESS: I though I had it; I am not sure I do. 

MR. HORNING: I might state to your Honor different types of buses 
are different in length. j . 

* . , 

MR. BRESS: This at least takes care of that 25-foot differential in 
the 75 to 100. _ . 

♦ 4 - 

Q. Officer, did you make any other measurement at the scene other 


174 






76 


than what I have asked you about, or does that leaver them all? A. There 
was one other measurement. 

Q. Would you give us that measurement? A. That was the 
lights. 

THE COURT: That was what? 

THE WITNESS: The street lights. 

BY MR. BRESS: 

Q. Tell us what you measured about the street lights. Oh yes, yes; 
I am sorry; I wanted to ask you that; yes; distance of street lights. 

A. The street lights, the nearest burning street light to the south from 
the accident was 300 feet, and the nearest street light burning north of 
the accident was approximately 225 feet. Both measurements were ap¬ 
proximate measurements. 

Q. They were both approximate and you are therefore not in a 
position to state that the distance south was 315 feet? You don T t know 
whether it is 300 or 315? A. ,No, sir, I do not. 

Q. According to your distances, then, there were how many light 
poles with lights on them that were not lit between the light south, that 
you have referred to, and the light north of that you have referred to? 

175 A. Therewould be two lights out. 

Q. How wide is Maple Ridge Road; do you know? A. 27 feet. 

Q. And in computing the distance north, you included that 27 feet? 
A. Yes, sir. 

Q. State whether or not there were any street lights of any kind, 
or any fixtures for lights on the west side of the road, or are they all on 
the east side? A. I can’t answer that. 

Q. At the time of your investigation did you notice whether or not 
there were any street lights on the left side of the road in this distance of 
525 feet between the two lights you have referred to? A. No, sir; I 
didn’t notice any lights at all on the opposite side of the road. 

Q. Did you check the time on the wrist watch of — I am sorry — 
you did not see Mr. Stricklin at the scene at all? A. No, sir. 
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MR. BRESS: That 1 s all. | r . 

! 

CROSS EXAMINATION 

i 

I ► , . 

BY MR. HORNING: 

Q. Officer, I think you said your present recollection is that you 
were on the East-West Highway when you received the call to respond to 
the accident? A. I believe that’s where we were. 

17 6 Q. Was your route, then to enter Old Georgetown Road at ap¬ 

proximately the point where Wisconsin Avenue and Old Georgetown Road 
come together there by the bank? A. That’s correct. 

Q. Aand? then you proceeded in a northerly direction from that point 
up to Maple Ridge Road, where the accident occurred? A. That’s 
correct/ ^ ; 

Q. And youTand Officer Fisher were then in a police car, were 
you, Officer? A. We were. 

Q. And the roadway from that point at the bank up to Maple Ridge 

. • .• .i - < 

Road is straight, is it not? X. Yes, it is. 

• It , • .. i 

Q. And that is approximately half a mile, is it not, from the point 

* V . . 

there at the bank up to Maple Ridge Road? A. I believe that it would 

I 

be closer to three-quarters of a mile. 

' \ •* \ ~ ; 

Q. It is even longer according to your recollection, nearer three- 

quarters of a jnile, of straight highway leading to the scene of the 

i * • • • •„ 

accident? A. I believe it would be. 

i 

Q. And on the right-hand side of that highway all along right up to 
177 the first light which was out at the point of accident, there were street 

lights, were there not? A. There are street lights. I couldn’t say 

" I 

that they were all burning. 

Q. You can’t Bay that any of them were out, can you? S. No, 
sir, I cannot. 

♦ * •* * 

j „ 

Q. Officer, as you and Officer Fisher went along in this northerly 

, , ' * 1 ’ * 4 . k ^ ^ . * ' « 

direction for many hundreds of feet prior to arriving at Maple Ridge Road, 
isn’t it a fact that you could see the bus stopped at Maple Ridge Road? 

1 * i * * i* * » ♦ 

* * , * r * * 
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179 THE WITNESS: No, sir, I couldn't see the bus stopped. 

* * * * * 

180 THE WITNESS: The bus was not visible to us any hundreds of 
feet, an excessive amount. We could see the flashing lights; we could see 
the bus from the lights I would say. 

The COURT: What do you mean when you say flashing lights? 

THE WITNESS: The rescue squad; if my memory serves me 
correctly, there were three pieces of rescue squad equipment there that 
have the flashing red light on the top of their equipment. Those lights ro- 

181 tate, and the lights flashing on the bus illuminated it. We could see a few 
hundred feet; we could see that it was a bus on the highway. 

THE COURT: With the aid of the lights from the rescue squad? 

THE WITNESS: That's correct, sir; with the aid of the lights. 

THE COURT: So you don't know whether you, without the rescue 
squad, and the lights that were concomitant at the time, you don't know 
whether you could have seen it or not, do you? 

THE WITNESS: No, sir. 

* * * * * 

THE COURT :T am not asking you specifically from which car the 

182 light might be. The question is, was there any light from some other 
vehicle, other than your own, which illuminated the bus, brought it into 
focus, brought it into view? 

THE WITNESS: Yes, sir; there would be, I don't remember what 
vehicle. But there would be lights there. 

BY MR. HORNING: 

Q. When you first arrived at the scene you observed that the marker 
lights of the bus were out; is that correct? A. That is correct. 

Q. And you observed substantial damage to the rear of the bus, did 
you not? A. There was damage to the rear of the bus. 

Q. The heavy bumper of the bus was bent in toward the front of the 
bus, was it not? A. Very slight, if any. The damage that I was talking 
about, would be higher on the bus. 

THE COURT: I didn't get that. 


1 


THE WITNESS: I said very slight, if any. I couldn’t say that it was 
bent in. 

BY MR. HORNING: 

Q. I show you Plaintiffs Exhibit Number 5, Officer. Does that 
refresh your recollection about the damage to tjie bumper in the rear of 
the bus, the heavy bumper? A. I still don’t remember the bumper being 
pushed in that far, but the photograph is there. 

Q. The private automobile, of course, was completely demolished, 
was it not? A. In the front; yes. 

Q. Plaintiffs Exhibit Number 3: Does that portray the condition 
of the private car as you observed it that night? A. Yes, sir, it does. 

Q. As you approached the bus, Officer,did you notice that the 
interior lights of the bus were lighted? A. No, sir. 

Q. You medniyou have no recollection as to whether the interior 
lights were lighted or were out? A. I don’t remember. 

Q. Don’t remember that? A. Don’t remember 

Q. After you started your investigation and the test that you have 
told us about, do you recall that the illumination on the interior of the 
bus was still on? A. No, sir: I can’t answer that question. 

Q. You have no recollection as to whether the interior lights were 
lighted or out or whether the bus was in darkness or anything about its 
condition with respect to illumination; is that it? A. Not on the inside, 

I couldn’t say. 

Q. Do you recall that the test which was made of the spotlight, 
the stop light, the big stop light in the back of the bus, when that was done, 
where were you standing? A. Right directly in the rear of the bus. 

Q. Could you describe that stop light for us? A. Yes; it is round. 
My guess would be approximately six inches in diameter, and the color 
is orange, and I believe the letters ’’stop” are in black paint, painted on 
the glass. 

Q. Did you make any test as to — strike that. 

Did you make any test respecting the brake except to find that when 
the brake pedal was depressed that the stop light lighted? 
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A. That was all the test. 

Q. At the scene of the accident did you have a conversation with 
the operator respecting that stop light? 

MR. BRESS: Objection-conversation with the bus driver. 

THE COURT: I think so. That would be hearsay. 

185 MR. HORNING: Your Honor overrules the objection? 

THE COURT: No; I sustain it. 

* * * * * 

THE COURT: How could the conversation with a bus driver be 
admissible? 

MR. HORNING: As part of the res gestae. He arrived there at 
four minutes after the time of the accident, and I offer to prove by him 
that at that time he asked the bus driver what he was doing at the time 
of the impact and the bus driver stated that he was stopped with his foot 
on the brake while Mrs. Windom was alighting from the front of the 
bus and it becomes material to us to show that as the evidence now shows 
that when the foot pedal, lprake pedal, is depressed, the stop light lights. 

THE COURT: You can prove that by the bus driver. 

MR. HORNING: Yes. But I think his contemporaneous declaration 
would be admissible. 

THE COURT: I don’t agree with you. I sustain the objection. 

MR. BRESS: For the record also, I want it to appear that Mr. 
Horning’s statement that the declaration by the bus driver was made four 

186 minutes after the accident is in error. 

THE COURT: I don’t know whether it is or not. 

MR. BRESS: I didn’t want to acquiese in that time. 

MR. HORNING: I have stated the legal ground that I think it is 

admissible upon. 

THE COURT: I disagree. 

♦ * * * * 

Q. When was it that you first noticed that those two street lights 
were out? 

MR. BRESS: If the Court please, if this question is when, I request 
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the Court instruct the witness to answer that in terms of time, how long 
afterwards instead of the possibility of an answer being elicited in 
violation oof your Honor 1 s ruling at the bench a few minutes ago. 

I think that might happen. I am not sure. 

THE COURT: I don’t think it will. He may answer. Do you want the 
question again? 

THE WITNESS: Yes; please. 

188 THE WITNESS: After we had left the Suburban Hospital enroute back 
to the scene. 

♦ * * * * 

189 GEORGE C. MC CABE 

was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. BRESS: 

Q. Mr. McCabe, will you please state your full name to the Court 
and jury? A. George C. McCabe 

Q. Mr. McCabe, you are an employee of the Potomac Electric 
Power Company? A. That is correct. 

190 Q. What is your job with that company? A. I am manager of the 
electric system. 

i i 

Q. How long have you been with PEPCO? A. Twenty-one years. 

Q. Does'the lighting system in effect on Old Georgetown Road, 
particularly at its intersection with Maple Ridge Road in that area, come 
under your cognizance? A. It does. 

Q. Do you have the official records of Potomac Electric Power 
Company with you that would show the kind of lighting facilities that 
existed on Old Georgetown Road from Wisconsin Avenue to Maple Ridge 
Road? A. I do. 

Q. As of - I want to add to my question: as of December 27th, 1952. 
A. I do. 

Q. Do you have those records with you? A. I do. 

Q. Do you have a diagram showing the Ibcafibn of the lights in the 
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area of Maple Ridge Road and Georgetown Road? A. I do. 

Q. Would you produce that diagram, please, sir? 

* * * * * 

192 BY MR. BRESS: 

Q. Based on these two diagrams, Plaintiffs Exhibits 7 and 7-A, 
will you tell us whether they show the location of electric light poles 
immediately north and south of Maple Ridge Road on Old Georgetown 
Road? A. Tfrey do. 

* * * * * 

193 BY MR. BRESS: 

Q. What is the distance of the first light pole south of Maple Ridge 
Road? How far from Maple Ridge Road is that light pole? A. I don't 
have the location with respect to Maple Ridge Road, but the pole at the 
corner of Maple Ridge Road, which is Pole Number 625882, the next 

t* 

pole south is a hundred feet, and the next pole south of that, that pole 
is 625881, and the next pole south, which is Pole Number 625880, is 90 
feet south of Pole 625881. 

Q. The second pole south of Maple Ridge Road: How many feet is 
that from Maple Ridge Road? A. A hundred feet, approximately. 

Q. The one beyond that I mean. A. The one beyond that is 190 

feet. 

| Q. That is 190? A. 190; total between 6255882 and 6255880. 

194 Q. The total is 190 plus 90?A. No. 

THE COURT: That is not clear to me at all. Start all over again. 
MR. BRESS: All right, I will. 

THE WITNESS: At Maple Ridge Road and Georgetown Road we have 
Pole 625882. One hundred feet to the south of that pole is Pole Number 
625881. Then 90 feet south of 881 is Pole 625880. That makes a total 
distance of 190 feet from Pole 625880 to 625882. 

BY MR. BRESS: 

Q. Which direction are you going? A. South. 

THE COURT: South. 

* * * * * 


Q. Does the change in 7-A affect that? A. Yes, it does 0 

Q. I want the condition as it existed on December 27th, 1952. 

Q. The pole, that distance I gave you of a hundred feet, should be 
108 feet; that is between Pole 882 and 881; then 90 feet to Pole 880; making 
a total distance of 198 feet. 

195 Q. What is the distance of the next pole south? A. 117 feet. 

Q. That is 117 feet south of the last one you have just mentioned? 

A. 880; yes, sir. 

Q. You take the light poles immediately north of Maple Ridge Road 
— I am sorry, sir - did you in giving me this last figure take 7-A into 
consideration? A. Yes, I did. 

Q. All right. A. That is only involved .between 881 and 882. 

Q. With respect totthe poles north of Maple Ridge Road, what is 
the first pole north? A. The first pole north is 89 feet. That is Pole 
8625883. 

Q. And the next pole beyond that? A. Is 105 feet beyond that pole. 
That is Pole 625884. 

Q. Does your record show in addition to that the width of Maple 
Ridge Road? A. No, sir, it doesn’t. 

Q. With respect to the kind of lights that were in these light poles, 
what kind of bulbs were there on these in December, 1952? A. On Pole 
625884 and all the poles on which there were street lights it was a four 
thousand lumen lamp. 

Q. The four thousand lumen lamp is the size lamp in all these 

196 lights? A. Yes, sir. 

Q. And a four thousand lumen is a four hundred candle powerjlight? 
A. That’s correct. 

Q. Does your record show the height of the light above the ground? 
A. It does. 

Q. How high is that? A. 26 feet. 

Q. Is that the uniform height? A. It is; yes, sir. 

Q. Does your record show how far that first pole is south of Maple 
Ridge Road? A. It is approximately 108 feet. 
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Q. I didn't get the distance of the next one south of that. A. 90 

feet. 

Q. 198 feet. Did you have any record that on the night of December 
27, 1952 the two lights closest to Maple Ridge Road, the closest one south 
of the intersection and the closest one north of the intersection, that both 
of those lights were not in operation? A. I did. 

197. Q. When, according to your records, did your firm learn that 

those two lights to which I have referred were not in operation? A. At 
9:12 p. m. on Saturday, December 27th, they were reported to our 
trouble desk. 

Q. And that time is taken from the official records of PEPCO? 

A. Yes, sir. 

Q. You have no record as to how long, if any, prior to that report, 
that the light, those two lights, had been out of commission? A.. No. sir. 

Q. Was the report a telephone report or a personal report by 

someone concerning those lights? A. Telephone report. 

♦ * * * * 

199 THE WITNESS: There is a pole here. That is at the intersection 

of Maple Ridge Road, and this is Old Georgetown Road running down here. 
There is a street light on here; this light was out. That pole was removed 
approximately eight feet from the north line of the street to the center 
line of the pole. The road is approximately 27 feet wide. And it is 73 
feet from the south edge of Maple Ridge Road to a pole here on which there 
is no light; and 90 feet further down is a street light, which was out, and 
117 feet further down to a pole south of Lucas Avenue, a street light that 
was burning. 

BY MR. BRESS: 

Q. The distance from Maple Ridge Road to the first light burning 
south of Maple Ridge Road is the sum of 73,90, and 117? A. 117, which 
is 280 feet. 

Q. Yes; right; 280 feet. Now, as far as the distance north, you have 
A. This pole here was right at this corner. We had to move the eight 
feet north; they put a bigger radius in the street; that is eight feet north of 
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this north line, I would say, of Maple Ridge Road. 

Q. And then you have 89 feet. A. 89 feet to a pole on which there 
is no light; and 105 feet to a pole on which there is a light; or a distance 
of 194 feet from this pole here to this pole, and then adding this 8 feet 
here, if you wanted that. 

Q. That would make it? A. 212 feet. 

Q. 202? A. 202. 

A’ 

Q. We didn T t have the 8 in here. So on the night we are referring 
to, this was the first light north that was burning and this was the first 
light south that was burning; is that correct? A. That is correct. 

Q. And the distance between those two is 509 feet; is that correct? 

A". - Xes; that is correct; 509 feet. 

Q. 19ft, 8 in here, your 27, and your 280. That adds up to 501, and 
the 8 you have added is 509 feet. That is ithe accurate measurement 
between these two lights? A. That is correct. 

f * * - * * 

CROSS EXAMINATION 

BY MR. HORNING: 

Q. Mr. McCabe, approximately what was the spacing of the lights 
on the east side of Old Georgetown Road south of its intersection by 
Maple Ridge Road?. A. I don't believe there are any lights on the east 
side, or the west side. 

Q. I am talking about the east side. A. Well, we are on the east 
side now. The lights we are talking about are on the east side. And the 
spacings are as shown on that diagram. 

Q. I meant continuing on south; was it approximately a hundred feet? 
That is all I wanted to know. A. 93, 126, 90, 99, 120 feet. 

Q. It varies somewhat but it is roughly about a hundred fefet? 

A. Approximately, roughly, a hundred feet. 

THE COURT: That is all, Mr. McCabe. 


JOHN M. KOPPER 

was called as a witness by and on behalf of the Plaintiff, and, being first 
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Q. I didn’t get the distance of the next one south of that. A. 90 

feet. 

Q. 198 feet. Did you have any record that on the night of December 
27, 1952 the two lights closest to Maple Ridge Road, the closest one south 
of the intersection and the closest one north of the intersection, that both 
of those lights were not in operation? A. I did. 

197. Q. When, according to your records, did your firm learn that 

those two lights to which I have referred were not in operation? A. At 
9:12 p. m. on Saturday, December 27th, they were reported to our 
trouble desk. 

Q. And that time is taken from the official records of PEPCO? 

A. Yes, sir. 

Q. You have no record as to how long, if any, prior to that report, 
that the light, those two lights, had been out of commission? A.. No. sir. 

Q. Was the report a telephone report or a personal report by 

someone concerning those lights? A. Telephone report. 

* * * * * 

199 THE WITNESS: There is a pole here. That is at the intersection 

of Maple Ridge Road, and this is Old Georgetown Road running down here. 
There is a street light on here; this light was out. That pole was removed 
approximately eight feet from the north line of the street to the center 
line of the pole. The road is approximately 27 feet wide. And it is 73 
feet from the south edge of Maple Ridge Road to a pole here on which there 
is no light; and 90 feet further down is a street light, which was out, and 
117 feet further down to a pole south of Lucas Avenue, a street light that 
was burning. 

BY MR. BRESS: 

Q. The distance from Maple Ridge Road to the first light burning 
south of Maple Ridge Road is the sum of 73,90, and 117? A. 117, which 
is 280 feet. 

Q. Yes; right; 280 feet. Now, as far as the distance north, you have 
A. This pole here was right at this corner. We had to move the eight 
feet north; they put a bigger radius in the street; that is eight feet north of 
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this north line, I would say, of Maple Ridge Road. 

Q. And then you have 89 feet. A. 89 feet to a pole on which there 
is no light; and 105 feet to a pole on which there is a light; or a distance 
of 194 feet from this pole here to this pole, and then adding this 8 feet 
here, if you wanted that. 

Q. That would make it? A. 212 feet. 

Q. 202? A. 202. 

Q. We didn T t have the 8 in here. So on the night we are referring 
to, this was the first light north that was burning and this was the first 
light south that was burning; is that correct? A. That is correct. 

Q. And the distance between those two is 509 feet; is that correct? 

A. Yes; that is correct; 509 feet. 

Q. 194, 8 in here, your 27, and your 280. That adds up to 501, and 
the 8 you have added is 509 feet. That is ithe accurate measurement 
between these two lights? A. That is correct. 

f * * * * 

201 CROSS EXAMINATION 

BY MR. HORNING: 

Q. Mr. McCabe, approximately what was the spacing of the lights 
on the east side of Old Georgetown Road south of its intersection by 
Maple Ridge Road?. A. I don't believe there are any lights on the east 
side, or the west side. 

202 Q. I am talking about the east side. A. Well, we are on the east 
side now. The lights we are talking about are on the east side. And the 
spacings are as shown on that diagram. 

Q. I meant continuing on south; was it approximately a hundred feet? 
That is all I wanted to know. A. 93, 126, 90, 99, 120 feet. 

Q. It varies somewhat but it is roughly about a hundred fefet? 

A. Approximately, roughly, a hundred feet. 

THE COURT: That is all, Mr. McCabe. 

* * * * * 

JOHN M. KOPPER 

was called as a witness by and on behalf of the Plaintiff, and, being first 
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duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. BRESS: 

Q. Doctor Kopper, state you full name.. A. John M. Kopper; 
K-o-p-p-e-r. 

Q. Where do you live? A. I live in Baltimore, Maryland. 

Q. What is your profession? A. My profession is electrical 
engineering. 

203 Q. How old are you? A. I am 42. 

Q. Where did you get your electrical engineering training? 

A. I got it at the Johns Hopkins University. 

Q. Did you get a Bachelor’s Degree from Johns Hopkins? 

A. Yes, I did. 

Q. After your Bachelor’s Degree, will your state what other degrees 
you obtained from Johns Hopkins? A. I received a Doctor of Engineering 
Degree in Electrical engineering. 

Q. Is that the'Source of your title, Doctor Kopper? A. Yes, it is. 
Q. Is the Doctor of Engineering the same as PhD. in Engineering? 

A. It is equivalent; yes. 

Q. Are you a registered engineer? A. Yes, I am a registered 
professional engineer in Maryland. 

Q. Have you since graduation taught engineering? A. Yes, I have. 
Q. Where have you been a teacher? A. I have taught electrical engineer¬ 
ing courses at Johns Hopkins. I taught them for twelve years there. 

Q. In addition to that are you tie member of any electrical 

204 engineering societies? A. I am a memberof of the American Institute 

of Electrical Engineers. I am a member of the American Physical Society. 
I am a member of the Electro-Chemical Society; and I am a Fellow of the 
American Association for the Advancement of Science. 

Q. Have you published many papers in professional journals? 

A. I have published several papers in professional journals. 

Q. Have any of those papers related to the subject of measurement 
electrically of mechanical forces? A. Yes, I have published a paper on 
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the measurement of mechanical forces by electrical methods. 

Q. What is your present assignment or employment? A. At the 
present time I am employed as an electrical engineer by the Radiation 
Laboratory of the Johns Hopkins University where I am engaged in radar 
work and automatic control. 

Q. Is that research? A. That is research work, yes. 

Q. Is your title there Research Scientist? A. I am a research 
scientist there, yes; that's right. 

Q. In the course of your experience and career as an electrical 
engineer are you well acquainted with different types of fuses in electrical 

205 systems? A. Yes, I am acquainted with fuses. 

Q. Are you acquainted with the type of fuses that were in use on 
ACF buses of the 1935 vintage? A. Yes. I know that type of fuse. 

Q. Do you have one of that type of fuse with you? A. I have such 
a fuse; yes. 

Q. Will you state whether or not that type of fuse is one that can 
take substantial or little mechanical force without damage? A. I would 
say that a fuse of this type can take considerable mechanical force without 
being damaged. 

Q. Have you made any tests using violence upon such fuses to 
determine its capacity to resist force? A. Yes, I have. 

Q. Will you tell us of the kind of testing that you have made and 
observed? A. Well, I have — 

THE COURT: Just a moment. There have been no objections to 
this but I think we should have in mind that we have not had any testimony 
about the kiiid of — at least I don't remember it - the kind of fuse that 
was in this bus at the time. 

•MR. BRESS: That is shown by deposition. I will connect it up. That 
is the type the man is talking about. 

206 MR. HORNING: Maybe at this point he should identify the fuse by 
name. 

BY MR. BRESS: 

Q. Very well; identify the fuse by name, size, description, — 
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A. This is a Buss fuse made by the Bussmann Manufacturing Compary. 

It is known as an automotive type fuse. It is rated at 32 volts and ten 
amperes. 

It is a current-carrying capacity of ten amperes. 

Q. I am speaking now of its physical properties. What kind of jarring 
or force or violence against it would be necessary to do any damage to it 
or to blow it? 

MR. HORNING: I object to that, if the Court please. There is no 
question in this case of any mechanical force. The question is, if it was 
burnt out. 

THE COURT: Mechanical force is certainly implicit in the case. I 
dorfi know whether it has got anything to do with this or not. We know, 
certainly, there was a collision. 

MR. BRESS: I thought they were making something of the collision. 

I said collision had nothing to do with it. I am going to demonstrate that 
it did not. 

BY MR. BRESS: 

Doctor Kopper, answer my question about what violence have you 
tested and observed being tested with that particular type of fuse and ex- 
207 plain its properties to resist violence. A. I have mounted a fuse like 
this one, on a board in a standard fuse clip or fuse holder, and hit the 
board very hard with a hammer, and then tested the fuse afterwards, 
and found that it worked as well as it had before. 

There was no damage to the fuse, so that that continued to work. 

Q. When you say you hit it with a hammer, is this the hammer you 
hit it with? A. That’s the hammer. 

Q. Did you observe any physical violence on one of those fuses, as 
far as the actual physical striking of the fuse itself is concerned? A. Yes, 

I observed; I watched Mr. Bress take one of these fuses, and throw that 
against the wall so that it shattered the glass. The glass was shattered 
and nevertheless the fuse remained together and would operate electrically 
without its glass case. 

Q. Did you observe me throw it gently or did I throw it like I would 
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throw a hard baseball? A. I watched you throw it as you would throw 
a hard baseball; very hard. 

Q. I threw it like that; is that the way I did it? A. That’s right. 

208 Q. Did the whole thing shatter? A. Nearly all of the glass 
shattered into small bits and there is just a little small part remaining 
affixed to the fuse cap. 

Q. Did you then take that fuse, after it was shattered and put it 
in your testing device and did it still work perfectly? A. Yes, it did. 

Q. And was that done at the court house here when this case 
was scheduled for trial a few weeks ago? A. It was. 

Q. Do you have a testing device here for the purpose of showing 
how the fuse operates in the circuit? A. Yes, I have. 

Q. Could you demonstrate that for the jury, please? 

MR. HORNING: May I state any objection without the necessity of 
repeating each time: 

I object to this line of interrogation on the ground that it is not 
material to the issues in this case. The testimony is so far, and I think 
it will remain, that the fuse was burnt out, that the metal in between had 
separated. 

There wasn’t any contention — in fact, the testimony of the officer 
was that the fuse was not damaged in any way, externally or by fracture, 

209 but that the interior joining piece of metal in the fuse was burnt, so this is 
all immaterial and improper, I respectfully submit. 

MR. BRESS: If your Honor please, what I want to show in addition 
to the testimony that may not be quite as relevant as what I want to show 
now about the fact that the fuse still worked after it was shattered, I 
want to show that when a fuse is inserted in the standard fuse clip— 

THE COURT: Wait a minute. Mr. Coming's point ife that the 
testimony up to now concerning the accident is that the fuse was not 
shattered but burnt. How does it help us to know that you can throw this 
fuse against a wall as you would a hard baseball, as you put it, and it did 
not shatter? How does that help us? 

MR. BRESS: Because it was the contention of the defense until now 
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that the force of the blow was of such violence that that in and of itself 
would cause damage to the fuse. 

Now today is the first time I have gathered the impression that the 
physical violence or the shock of impact could not cause it; they agree 
with us on that. 

Now, the only remaining part left is whether or not any short-circuit 
could have resulted by reason of this collision. I will get to that in my 
next inquiry of this witness. 

THE COURT: All right; go ahead. 

210 BY MR. BRESS: 

Q. If the fuse is in the standard form of clip that holds it in place, 
can you tell whether or not physical violence in the neighborhood of the 
fuse, even right next to it,, would cause the fuse to be blown? A. I would 
say that the chance that it would be blown is highly improbable; extremely 
improbable that it could be damaged by the blow. 

Q. And you have personally tested that, and the equipment you have 
got here will demonstrate that? A. Yes, I have. 

Q. Can demonstrate that. I am not going to ask you to demonstrate 
that at this time. Is the clip that we have been referring to illustrated 
here; is this the clip? A. That is a standard type of fuse clip. 

Q. Is this the fuse - A. That is the fuse that you broke. 

Q. This fuse fits into the clip in this fashion? A. Thatjs right. 

Q. Have you got this all connected up? 

MR. BRESS: I would like to show it to the jury. 

If the Court please, this is the fuse that he has already testified to 
as the one that was thrown like a hard baseball and still works. I would 
like to have the jury see this on *he question of no mechanical damage by 
reason of impact. 

211 Secondly, I would like the jury to see what the clip looks like, how 
it is held in force, and whether or not that would make it likely to 
physical damage. Could you carry the batteries while I move these along 
to the jury? 

MR. HORNING: I renew my objectiontccthis demonstration. 
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MR. BRESS: I will hand the jury a fuse and the fuse that was 
thrown like a baseball, and this is the clip. We have one more to stick 
in the clip, to see how it goes in. 

THE COURT: Stand in the middle of the jury box and I think you can 
do it all at one time. 

MR. BRESS: You have got this circuit made. We will take this 
fuse and put it in the clip. It snaps in. The light goes on. Do you have 
the broken fuse there? Maybe it won’t work, but I will try it. The 
broken fuse still works without even snapping it in. 

If you will just pass that along. 

This is the regular fuse before it was broken. 

BY MR. BRESS: 

Q. Without the demonstration, do I understand that you have used 
this hammer to hit very hard against this, and there is no disturbance? 
Could you hit it once or twice for us, so we can see it? 

THE COURT; We don’t need that. 

MR. BRESS: Very well. 

THE COURT: Turn the batteries off. 

BY MR. BRESS: 

Q. Dr. Kopper, I would like to ask you a hypothetical question: 

You will please assume the following facts to be found by the jury 
to be true. I am handing you Plaintiffs Exhibit 1 and 3. 

THE COURT: . Just ask him to assume the facts that you allege. 

The jury hasn’t yet decided whether they are so. 

MR. BRESS: Oh, yes. I have got to have him, — as I understand 
the way to put the question is to ask him to assume that the following 
facts are found to be true. 

THE COURT: Right. But you are inserting the jury into it a little 
bit prematurely. 

MR. BRESS: If the jury finds the facts to be true. That is the 
conventional way in which I have asked the question. 

BY MR. BRESS: 

Q. Doctor Kopper, assume the jury finds these facts to be true, 
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that a 1935 ACF Capital Transit Company bus weighing about 15,000 
pounds, standing on a macadam roadway, and is struck from the rear 

213 by a Henry J. passenger car weighing about 2300 pounds, and the bus is 
equipped with two marker lights and a tail light on the rear, all three 
on the same electrical circuit. The fuse which controls that circuit is 
located in the front part of the bus to the left of the drivers seat where he 
could reach it. That following that collision those three lights were found 
not to be burning. 

And after the collision a new fuse was inserted in that circuit in the 
place of the old fuse which was found tohave blown; and upon the inser¬ 
tion of the new fuse the lights came on. Assume further that no crossed 
wires were discovered following the accident, no other circuits were 
made inoperative by the collision; no other fuses were found to be 
damaged; there was no damage to the front part of the bus: 

Do you have a professional opinion as to whether or not the three 
lights which I have just mentioned in that circuit were not burning before 
the impact; that is, whether or not the short circuit occurred by reason 
of the impact or whether the fuse was blown before the impact. 

MR. HORNING: Object to that, if the Court please. It contains a 
lot of elements which have not been offered. 

THE COURT: I overrule the objection. You may answer that, 
Doctor. 

214 THE WITNESS: As I understand it, if I may repeal there was a 
15,000 pound bus and 2300 pound passenger car, and the fuse was up on 
a panel in the front end of the bus and there were three lights on the 
circuit; a fuse was removed-found blown and replaced and then the 
lights went on. 

Yes, I have an opinion. 

BY MR. BRESS: 

Q. What is your opinion as to whether or not that fuse was blown 
in the impact or before the impact? 

MR. HORNING: Same objection. 

THE COURT: Same ruling. 
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BY MR. BRESS: 

A. Answer it. A. My opinion is that under those circumstances 
the fuse was inoperative before the accident. 

MR. BRESS: That is all. 

Excuse me just one moment, Mr. Horning. 

BY MR. BRESS: 

Q. Is this fuse a Buss fuse of the 3AG type? A. This fuse that 
I had is such a fuse. 

MR. BRESS: Can we stipulate that this bus was equipped at the 
time with a bus fuse of the 3AG type? 

MR. HORNING: Yes; that much; but not about the amperes. 

MR. BRESS: No; just that much. 

MR. HORNING: Because they do vary, do they not, Doctor? 

THE WITNESS: That is right. 

CROSS EXAMINATION 

BY MR. HORNING: 

j 

Q. You were predicating your testimoney on the ten ampere fuse? 
A. That is right. 

Q. And that fuse comes in different ampere sizes, does it not? 

A. That’s right. 

Q. 10, 20, 30; and so forth; is that correct? A. Well, 30 is 
the upper limit. 

Q. 30 is the upper limit? A. Yes. 

Q. Would your testimony be anything different if a 20 or 30 ampere 
fuse were in the bus at the time instead of a ten ampere fuse? A, No, 
it would not. 

Q. Doctor, a fuse of this type is similar to, in its working function 
an ordinary house fuse, is it not? A. That’s right; yes. 

Q. In that there is a piece of metal between two sections of the 
fuse; is that right? A. That’s right, yes. 

Q. And the piece of metal bums and melts due to an overload in 
an electrical circuit; is that correct? A. That’3 itSipurpose. 

Q. And the purpose of that is to prevent damage to the electrical 
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system in the event of a short-circuit or an overload in the current; is 
that correct? A. That’s right; yes. 

Q. In other words, the fuse in our lay language is a safety factor 
in a bus or a house in order to prevent damage from overload? A. That’s 
right. 

Q. And that overload occurs through short-circuit, does it not? 

A. Usually; yes. 

Q. In the case of an automobile accident such as we have been 
describing, would it be possible in your opinion for an impact to the rear 
of a vehicle such as the bus, being struck by an autobrobile, to in any 
manner or in any way create a short-circuit which would cause the metal 
in the fuse to become burned by reason of the short-circuit and overload 
of the current? A. I think it is highly improbable that such a thing 
could happen. 

217 Q. There is, though a possibility that that could happen; isn’t 

that correct? A. There is always the possibility, but in this case, it 
just seems like a highly improbable thing ±o have happen. 

Q. Let’s examine some of the facts. Did you know that the ACF 
bus had its wiring down the back panel of the bus at the point of impact? 

A. No, I did not. 

Q. Would that make a difference in your opinion, Doctor? A. No. 

Q. Did you know, Doctor, that the - well, I will put it this way: 

Were you familiar with the method by which the rear light, the tail 
light or the license plate illumination light receives its current in that 
type of bus? A. It is my understanding that it is on a circuit. 

THE COURT: That it is on the what? 

THE WITNESS: Would you repeat your question, please, sir? 

THE COURT: What was your answer to that? 

THE WITNESS: I didn’t get the question all the way but my answer, 
sir, — 

THE COURT: Ask him again, Mr. Horning. 

BY MR. HORNING: 

Q. I will repeat it, Doctor: 
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218 Doctor, are you familiar with the electrical construction of an 
ACF 1935 bus? A. No, I am not. 

Q. So you don’t know, then, how‘the current comes from the 
battery to the rear tail light on that particular type of bus, do you? 

A. No, I don’t except that it comes by wires. 

Q. Yes; but how the wires go or how the current is fed into it or 
the method by which the tail assembly is annexed to the chassis — you 
don’t know that. 

MR. BRESS: Wait a minute now. You are asking three or four 
questions at once. Any answer could be embarrassing. 

MR. HORNING: I will reframe it. 

BY MR. HORNING: 

Q. Have you had any occasion to examine an ACF 1935 model bus? 

A. No, sir, I have not. > 

Q. And have you been furnished with any wiring diagram of such 
a bus? A. No, sir, I have not. 

MR. BRESS: We tried to get it but they said they didn’t have it. 

MR. HORNING: I object. 

THE COURT: I sustain the objection. 

219 MR. BRESS: If the Court please, I think my objection is well 

taken, that it is not proper for Mr. Horning to ask this witness whether 
he had a wiring chart for this particular bus when he knows that we have 
demanded such a wiring chart and he says none is in existence, giving an 
impression which is not exactly correct. 

MR. HORNING: I move to strike those remarks, if the Court 
please. I am engaging in cross-examination. 

THE COURT: I think so, too. I sustain your motion to strike. I 
instruct the jury to disregard this. You tendered this witness as an 
expert in the light of the knowledge that you had and that you had obviously 
imparted to him, as you did here by your hypothetical question. 

I think that is where you came in. 

MR. BRESS: All right. I will take him on redirect, then, and 
cover that. 


BY MR. HORNING: 

Q. Doctor, could not a short circuit occur in any light-system if 
the ground and feed wires come in contact? A. Yes, sir; that is right. 

Q. And that short-circuit would burn out this connecting portion 
of the fuse? A. That’s right. 

Q. That would be true in an automobile, would it not, Doctor? 

220 A. Yes, sir. 

Q. Have you ever engaged in automotive engineering? A. No, 

I haven’t. That’s not my line. 

THE COURT: Speak louder, please. 

BY MR. HORNING: 

Q. Have you ever conducted any experiments of the type of short- 
circuiting in automobiles which would cause a fuse to burn out in the 
manner that we are discussing? A. I have burnt out fuses in experi¬ 
mental work. I have run tests to bum out fuses. 

Q. Have you done that with automobiles, sir? A. No, sir, I 
have not. 

Q. Do you know, Doctor, that there have been numerous instances 
of fuses in automobiles being burned out in the manner that we are 
talking about by reason of rear end collisions? A. No, I do not know 
that. 

Q. You have no knowledge one way or the other? A. .No, I haven’t. 

MR. HORNING: That is all. 

REDIRECT EXAMINATION 

BY MR. BRESS: 

Q. Doctor, in connection with your work and experimentation with 
fuses and burning out fuses, does it make any difference whether or not 

221 the fuse is in a bus or in a house or in a truck as far as the principles of 
electrical engineering and the things that cause blow outs of fuses are 
concerned? A. No, it does not. 

Q. Would you state that the possibility of a short-circuit blowing 
out a fuse on a bus with a comparatively new plastic covering on all wires, 
new insulation, would be probable or remote? 
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222 THE WITNESS: I would sayithat it would be highly remote so far as 

* i. 4 

the insulation is concerned. 

* * * ■ ! * * ' 

» ^ t # + 

223 (Thereupon the jury retired.) 

MR. HORNING: I want to make the formal motion to strike the 

i .... 

testimony of the last expert on the ground that he had no experience with 

i 

automotive engineering and had no experience with this particular bus, 

■ i 

and knew nothing about the wiring on the bus, knew nothing about the 

j 

situation which could cause a short-circuit. 

i 

THE COURT: His general electrical engineering education and 
experience, it seems to me, qualifies him. j 

I though of exactly what you are saying when he first started out. 

I came to the conclusion in my own mind that he has got enough general 
education and experience in electrical engineering to offer an opinion 
on this score and so I overrule the objection. 

MR. BRESS: We have the automotive engineer here, and George 
complained that he wasn’t an electrical engineer. Now we got the 
electrcial engineer and he complains he is not automotive. We can’t 
get a combination of both. 

MR. NEWMYER: I think the court ougbttto know this.. The questions 
about this particular bus: We tried to get the wiring diagram. They say 
there is none. I wrote to the A GIF Company that makes the buses, and 
they say they have no diagrams left; the bus is obsolete. The bus was 

i 

junked. It was sold in Baltimore. How is he going to prove what the 
wiring diagram was when he won’t furnish us with a diagram of what it' 
was? 

I 

. i 

224 THE COURT: I don’t see much point in arguing with me when I 
have agreed with you. 

MR. NEWMYER: I understand. I just want the Court to know we 
tried to get these things that would fill the gap. 

THE COURT: I don’t suppose that since we have gone to all this 
trouble of getting experts and whatnot and especially in view of what you 
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told me earlier, that there is any sense in talking settlement, but this 
case ought to be settled. There isn't any question about it in my mind. 

Up to now at least there seems to be no doubt of two things; one, that the 
rear lights were out; two, that the interior lights were on. 

MR. HORNING: Were what, sir? 

THE COURT: Were on. 

A bus is bigger than an automobile. How in the heck can anybody 
with the full lights on in a jbus fail to see it and smash bang into the tail 
of it? I can't see it. 

MR. BRESS: There are many cases in which such things have 
happened. We had one in the District of Columbia which went to the 
Court of Appeals twice; the Pay case, where the plaintiff ran into a 
standing boxcar in Georgetown near the river. 

THE COURT: I know that. 

MR. BRESS: And there are many running into trucks and buses. 

4 

THE COURT: But the boxcar wasn't illuminated as this bus was. 

MR. BRESS: This bus illumination, interior of the bus, doesn't 
mean anything. The lights inside don't cast any light. 

THE COURT: The point is that you can see it. You are not 
coming up on a dark object. You are coming up on a lighted object. 

MR. BRESS: But it doesn't cast any light outside. 

THE COURT: I know, but it doesn’t have to cast a sorit of flow of 
light behind it. The point is, at least it seems to me, could a reasonable 
person driving in a reasonable manner, have seen the lights in the bus? 
And if so, if you could, it seems to me that the person ought to, well, 
pause, and take a second look, and find out what itjs, that is having this 
light in it. ' 

MR. NEWMYER: Your Honor, I have tested this a hundred times 

*• • * / 

since this case statted. In the first place, the regulation of no state 
says that interior lights are supposed to furnish, warning to people on.the 
road; that is why they require all these outsdde lights. 
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So you come upon a dark object in a dark intersection; you are 
talking about illumination coming from a little square setting up in space. 
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THE COURT: What did you mean, a little square; the whole 
interior? 

MR. NEWMYER: The square is the window; that is all that is show¬ 
ing from the back. It is just like looking in a house window off the ground. 
You don’t know what it is until you get to it, assuming this is all total 
blackness, as we can prove. We have some more witnesses on that point. 
And inside illumination isn’t made to warn people in the rear; otherwise 
they wouldn’t require all these things. 

Furthermore, you have got a situation where approaching an object 
on a road at night that is right squat in your path you don’t know whether 
it is sitting there or moving or just what it is until you get sometimes too 
close to avoid it. 

* * * * ♦ 

i 

229 WILLIAMSON WADE MOSS 

was called as a witness by and on behalf of the Plaintiffs, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. BRESS: 

Q. Mr. Moss, state your full name. A. My full name is Williamson 
Wade Moss. 

Q. Where do you live? A. I live in Baltimore, Maryland. 

Q. What is your business or profession? A. I am a mechanical 
engineer; also a professional engineer, licensed by the State of Maryland. 

Q. Are you connected with any engineering firm in Baltimore? 

A., Yes, sir. I am connected with Penniman and Brown, Inc., a consult¬ 
ing engineering firm. 

Q. Penniman and Brown, you say, is a consulting engineering firm? 
A. Yes, sir; have been for about sixty years. 

230 Q. How long have you been with that firm? A. I have been with 
them over ten years on a partial capacity and about a year full time. 

Q. Where did you study engineering? A. I studied engineering at the 
University of Maryland. 

Q. When did you graduate? A. 1923. j 

i 

! • 
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Q. Did you take any post-graduate work in engineering at any other 
college or university? A. Yes, sir; in at Columbia University in 
New York. 

Q. Did you do any graduate work at any other university? A. Yes, 
sir; at Johns Hopkins in 1944. 

Q. Are you a member of any professional societies of engineers? 

A. Yes, sir; the National Association of Professional Engineers and 
American Society of Mechanical Engineers. 

Q. Have you written any books or texts on the subject of engineering? 
A. Yes, sir. I wrote a textbooK on magnesium metal. 

Q. Have you been a consultant to the United States Navy in certain 
engineering problems? A. Yes, sir; in the middle of the war years in 
the early 1940s. 

231 Q In the course of your consulting engineering work with Penniman 
and Brown have you had occasion to do any testing or consulting engineer¬ 
ing work in the field of light? A. Yes, sir; we are currently doing 
research work for the Army in the field of physical optics. And may I ask 
that you don’t ask me the nature of it? That is confidential. But it is in 
the field of light and light research. 

Q. Can you explain to us what four thousand lumens light capacity 
in a lamp is? A. Well, yes, sir; I shall try. 

Q. What is that? A. It is a light equivalent that is measured in 
candlepower. Let me see if I can explain it non-technically. 

All light is measur ed by the light of a candle, and it is a multiple 
of a number of candles. The four thousand lumens is equivalent to the 
light, we will say, of four hundred candles. That is a little homely 
explanation but it is approximately equal to, say four hundred candles. 

Q. Is there any scientific way in which you can compute the nature 
or extent of light cast by a bulb of that: ize-over a certain distance? 

A. Yes, sir. That is a standard practice. In other words, we have 
reference books published by, say, the American Standards Association, 

232 which give charts and you merely have to know just a little data and then 
go to the chart and it is calculable. 
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Q. In your scientific work have you had occasion to determine the 
lighting effect of certain size bulbs over certain areas? A. Oh, yes, 
sir; we do that consistently; particularly in physical research with 
lighting—make hundreds of them. - j 

i 

Q. If you will assume the following facts to be true, that a four 

thousand lumen bulb hangs from a bracket on a little pole — I think F: 

! 

will need this, if the Court please (Bringing board up). 

BY MR. BRESS: j 

Q. Mr. Moss, have you seen this diagram during the lunctnhour? 
A. Yes, sir, I did. 

Q. Did you have similar figures furnished to you before today for 

i 

the purpose of making a computation? A. Only approximately; just in 

i 

conversation. Only today did I get the exact figures. 

Q. Have you on the basis of the figures shown on this diagram made 
a computation of the nature and extent of the light that would be cast by 
the overhead lights at Point S and Point N ? A. Yes, sir, I did at lunch 
time. I have those figures available. 

Q. You understand that we are concerned with the amount of light 
that would be cast by that size bulb at about the edge of the highway 26 
feet above ground to a point near the corner of Maple Ridge Road, as well 
as a light at that area that might be cast by the light which is 202 feet 
north of the north curb, Maple Ridge Road, or 229 feet north of the south 
curb of Maple Ridge Road. 

We are interested in the Jight that would be cast upon the rear of & 

i 

bus stopped at a point just south of Maple Ridge Road. 

Have you made that computation and can you tell us what, if any, 
light would be cast by either of those two light bulbs? A. Yes, sir; 
but may I answer your question in two parts: It is a dual question. May 

■ 1 t 

I answer that as two questions? . . 

Q. All right. A. In the first place, the light from what is 

* I 

marked "South” at that distance the calculations are mil; are nothing.' 

i* 

I m 

I mean it is a zero calculation. 

THE COURT: What do you mean by that?; 
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THE WITNESS: In other words, it is too small to calculate. It 

234 reaches infinity or zero; it doesn T t give any figures. There is no light. 

Now then, the other part of the question, from the north end, to, 
say, where the bus was parked, where you marked, that also really has 
no bearing on it because a silouhetted light — in other words, outlines 
the bus from the front, but it cast no computable figure on the rear of 
the bus, so that line is out as a source of lighting. 

BY MR. BRESS: 

Q. As far as the light on the south is concerned, do you mean 
that there is not enough light cast on the bus to be measurable or to be 
discernible? A. Well, first of all, it is not discernible, and as far 
as being measurable, it is such an infinitesimal fraction that it is 
worthless. 

Q. Have you worked it out to the decimal point where you can tell 
us the equivalent of the light that would be cast at the bus by reason of 
this light south marked "S"? A. No, I didn’t bother to calculate any 
more wlien I saw it was a negative point below zero. I mean it was so 
fractional. 

Now, then- - have I answered the two parts ? 

Q. I think so. 

MR. BRESS: That is all. 

CROSS EXAMINATION 

235 BY MR. HORNING: " 

Q. I have just a couple of questions, if you please, sir. 

What is the normal range of visibility of a four thousand lumen bulb? 
How many feet does it cast light out? A. All right, sir. I will have to 
divide that question, if I may. 

In other words, the way it is calculated out is that on a 30-foot pole 
— say a 30-foot pole as a standard pole, the light is cast out— all right, 
let’s take one that is going out that way, or transversely, see the light 
is cast in both ways, transversely and horizontally. 

For instance, you took a pole, say, maybe 250 feet away, and the 
end of the street. Now, let’s make a horizontal measurement from that, 
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say to the end of the street. It would take about, oh, two-ten-thousandths 
of one foot candle. In other words, an amount of light from, say 250 feet 
to the intersecting street, and horizontally would cast about two ten 
thousandths of one foot candle, which would be just about, practically 
nothing. . | 

Q. In this hypothetical question which Mr. Bress propounded to 
you about the bus, did you assume that — I will ask you rather to 

i 

assume that the bus was aluminum color. Would that make it more 
readily discernible in the headlights of an oncoming car? A. Well, 

I will answer, sir, that aluminum does have more reflectivity than a 
black body, but — • l 

Q. Also, sir — 

THE COURT: But what? . ! 

; * 

THE WITNESS: But still we have calculated a foot candle as 

|' 

being only fractionable, so even the whiteness of the body ~ I mean ' 

, i 4 

the high degree of reflectivity of aluminum still wouldn't have given back 
any light. The light wouldn't have been discernible. That is the point, 
isn't it? i- 

• i • , . 

i 

MR. BRESS: As far as the street light is concerned? ~ • 

THE WITNESS: As far as the street light is concerned. 

BY MR. HORNING: 

,i ’ 

Q. In the assumption which you assumed, if headlights of an on¬ 
coming car were coming into that darkened area, would not the aluminum 
• • ! ’ 
body of the bus show up brighter than if it were a black passenger car, 

i ' - 

for instance? A. Yes, sir. But I would like to answer — wait a minute 

— if I may answer that with some modification, because I wouldn't want 

! * * 

to make that direct statement. Yes, sir, aluminum does have — the 

-! ' - •* ■ - 

angle of reflection is greater. But the thing that you would have to know 

. . / . ... 

would be, first of all, well, the angle of the beam of light, and how much - 

light was actually incidental from the roadway to the bus and then 

. 1 ' ■ - . ■ 

reflected back again, and the pitch of the lights on the car. All of that 

would enter into how much light would be reflected back. That would be 

• , •'!’ • f * ' * . ‘ . - * 

a tremendous variable. f 


i 
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Q. Let T s assume that this was a Henry J. automobile — are you 
familiar with that, sir? A. Only some of the features; but I don T t think 
I know much about the headlights in particular. 

Q. Are you familiar also with the requirement of the headlight law 
in Maryland in which you live? A. No, sir. 

MR. BRESS: Objected to as beyond the scope of the direct examina- 

V 

tion. 

THE COURT: No. I think it is relevant and he has answered. I 
will let it stand. 

BY MR. HORNING: 

Q. Assume that the Maryland law requires headlights on every 
automobile to be of sufficient intensity t j illuminate an object, a person, 
at three hundred feet on an un-lighted street, under atmospheric conditions, 
and that an automobile so equipped proceeded in the same direction as the 
bus and collided right in the middle of the rear of the bus: 

In that situation, sir, would not the aluminum color of the bus make 
that bus more readily visible to the driver of an automobile than would be 
a black passenger car similarly situated? 

MR. BRESS: Object, if the Court pleas*^ 

THE COURT: I am inclined to agree with you. I sustain the 
objection. 

BY MR. HORNING: 

Q. Would not in your study of light — would not a darkened area 
accentuate lights ^hich were inside of the bus and were on at the time of 
the collision? A. May I ask that you repeat that? I didn f t quite follow 
you. 

Q. Mr. Bress asked you to assume certain things, and I ask you to 
assume that the interior lights of the bus were lighted at the time of the 
collision. Would, in you opinion those interior lights be more discernible 
to an approaching car by reason of a darkened area than they would be if 
they were situated in an area where the street light was actually light? 

A. I don f t know whether I can answer that really truthfully or not. I 
am going more by what everybody else would go by, I guess, but certainly 
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it would seem to me from the varied experience l have had with lights, 
especially laboratory research, that you don’t see so much of the light - . 
on the inside of, well, say a bus; for instance, those tiny, little lights 
are all hung up in the ceiling; and whether or not the darkened street 

• i k ^ 

would accentuate — I don’t think it would, particularly. In other words, 

I can’t see that the lights on the inside of the bus would particularlybe 
emphasized at all because you have got the high back, you have got the 
little window, window in the back; I don’t know whether they would be 
particularly noticeable. 

THE COURT: No one has described to you, sir, this bus, have they? 
THE WITNESS: No, sir.. I am taking buses in general by illustration. 
THE COURT: All right. 

MR. BRESS: I submit, if the Court please, that this entire line of 

, . i ** . • /j \ 

examination is beyond the scope of the direct examination because the 
witness was offered for the purpose of showing the non-illuminating effect 
upon this bus of this street light. I 

* - * ' i • * 

THE COURT: I know, but it seems to me that you cannot arbitrarily 
limit it. This, I think, is related and I will permit it. 

MR. BRESS: I have no objection to Mr. Horning interrogating him 
as his own witness, but I think it is beyond the scope of the direct 

. ’ * . * • * A ' . . i ■ 

THE COURT: Well, I don’t. 

BY MR. HORNING: A 

Q. I show you Plaintiffs’ Exhibit Number 1, which has been received 
in evidence. It is a CapitalTransit bus of the type that operates around the 
city here. ; j ■ *• • 

Assume, sir, that all of the bright, large interior lights within the 

I •• ■ - . ■ v 

bus were lighted,— r ' < 

. ■ j-. ■ ~ 

MR. BRESS: What was that, again? i 

MR. HORNING: Bright, interior lights of the bus were lighted on 

i . , f ; - 

the interior. J ^ 

THE COURT: I have some trouble with that, Mr. Horning. 

MR. BRESS: I thought he said bright and large. 

THE COURT: He said bright and large. ! 
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Q. Let T s assume that this was a Henry J. automobile — are you 
familiar with that, sir? A. Only some of the features; but I don’t think 
I know much about the headlights in particular. 

Q. Are you familiar also with the requirement of the headlight law 
in Maryland in which you live? A. No, sir. 

MR. BRESS: Objected to as beyond the scope of the direct examina- 

\ 

tion. 

THE COURT: No, I think it is relevant and he has answered. I 
will let it stand. 

BY MR. HORNING: 

Q. Assume that the Maryland law requires headlights on every 
automobile to be of sufficient intensity t j illuminate an object, a person, 
at three hundred feet on an tin-lighted street, under atmospheric conditions, 
and that an automobile so equipped proceeded in the same direction as the 
bus and collided right in the middle of the rear of the bus: 

In that situation, sir, would not the aluminum color of the bus make 
that bus more readily visible to the driver of an automobile than would be 
a black passenger car similarly situated? 

MR. BRESS: Object, if the Court pleas*" 

THE COURT: I am inclined to agree with you. I sustain the 
objection. 

BY MR. HORNING: 

Q. Would not in your study of light — would not a darkened area 
accentuate lights ^rhich were inside of the bus and were on at the time of 
the collision? A. May I ask that you repeat that? I didn’t quite follow 
you. 

Q. Mr. Bress asked you to assume certain things, and I ask you to 
assume that the interior lights of the bus were lighted at the time of the 
collision. Would, in you opinion those interior lights be more discernible 
to an approaching car by reason of a darkened area than they would be if 
they were situated in an area where the street light was actually light? 

A. I don’t know whether I can answer that really tr uthfully or not. I 
am going more by what everybody else would go by, I guess, but certainly 


it would seem to me from the varied experience 1 have had with lights, 
especially laboratory research, that you don f t see so much of the light 1 ■. " 

on the inside of, well, say a bus; for instance, those tiny, little lights 
are all hung up in the ceiling; and whether or not the darkened street 
would accentuate — I don't think it would, particularly.. In other words, 

I can't see that the lights on the inside of the bus would particularly be 
emphasized at all because you have got the high back, you have got the 
little window, window in the back; I don't know whether they would be 
particularly noticeable. | 

THE COURT: No one has described to you, sir, this bus, have they? 
THE WITNESS: No, sir.. I am taking buses in general by illustration. ' 
THE COURT: All right. 

MR. BRESS: I submit, if the Court please, that this entire line of 
examination is beyond the scope of the direct examination because the 
witness was offered for the purpose of showing the non-illuminating effect 
upon this bus of this street light. 

THE COURT: I know, but it seems to me that you cannot arbitrarily 
limit it. This, I think, is related and I will permit it. 

MR. BRESS: I have no objection to Mr. Horning interrogating him 

■ i ■ ■- ■" • 

as his own witness, but I think it is beyond the scope of the direct. 

THE COURT: Well, I don’t. j 

BY MR. HORNING: ' 

240 Q. I show you Plaintiffs' Exhibit Number 1, which has been received 

j\. 

in evidence. It is a CapitalTransit bus of the type that operates around the 
city here. ; \- 

Assume, sir, that all of the bright, large interior lights within the 

i i • « " ■ • 

bus were lighted,— j / /. * 

MR. BRESS: What was that, again? j ~ /. 1 

i . . ■ 

MR. HORNING: Bright, interior lights of the bus were lighted on J 
the interior. j . . V ' , 

' . ' i • •* ■' ’ ■ * • " * - 

THE COURT: I have some trouble with that, Mr. Homing. 
fti - -''i 1 

MR. BRESS: I thought he said bright and large. 

THE COURT: He said bright and large, t 

• - ■ ■ r 

i 
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MR. BRESS: I though he did the first time. 

THE COURT: We have no evidence yet as to whether they were 
either bright or large. 

MR. HORNING: I think your Honor is correct. 

THE COURT: I think so, too. 

MR. HORNING: So I will change it. 

BY MR. HORNING: 

Q. Let T s assume that the interior lights of the bus were lighted. 
Would they not be, by reason of the windows in the rear of the bus, the 
windows on the side of the bus, more readily visible to amapproaching 
automobile in a darkened area than they would be in an area where the 

241 overhead street light was lighted? A. Well, sir, I just don’t exactly 
know how to answer that, because I would be going on assumptions and 
imagination. I would rather if I didn't, if I could make calculations. 

MR. BRESS: Let him finish his answer. I can’t hear. 

THE COURT: To recap it, he says he doesn’t know. 

MR. BRESS: Is that all he said? 

THE COURT: That’s what it amounts to. Isn’t that so? 

THE WITNESS: Well, sir, I did add that by calculation I could 
probably work all that oat. 

THE COURT: But you don’t know now? 

THE WITNESS: Not now. 

BY MR. HORNING: 

Q. Is it not generally true, sir, that the intensity of an electric 
light and it discernibility will increase if you take it from a lighted area 
into a darkened area? A. If you take an electric bulb from a lightened 
area into a darkened area — I don’t believe I quite understand the question. 
It would light up the darkened area. 

Q. But would it be not more readily discernible? Wouldn’t it 
shine brighter in a darkened area than it would in a lighted area? 

MR. BRESS: Objection; ih that the question does not call for an 

242 expert opinion. The light itself will not shine any brighter no matter 
where you put it. 
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THE WITNESS: That is what I was about to say. 

!. 

THE COURT! * I know; hnd I think that is obvious, bur we are 

i . ‘ 

concerned, are we not, with the conditions under which one can see and 
the extent to which one can see in advance of him under the circumstances 
which prevailed at the time. I think in that respect the question is all 
right. i 

I don’t know that the witness understands what we are about. 

Maybe the Court doesn’t. Try it again, Mr. Homing. 

BY MR. HORNING: 

• i 

Q. Do you understand what I am asking you? A. I think I do, sir. 

i * 

Would you like me to tell you what I think you are asking me? 

Q. Yes. ■ ' 

THE COURT: Yes. I would. 

THE WITNESS: In other words, if you had an electric light in 
darkness, would you discern the fact that there is a light more readily 
than you would if you had the same electric light and light. 

MR. HORNING: Thht’s right, sir. 

i 

THE WITNESS: Frankly I don’t think the question can be answered. 
I think I know what you mean, but, see, darkness— 

THE COURT: Let’s try it this way: Do you mind if I intrude? 

MR. HORNING: I would like your Honor to do it, sir. 

THE COURT: You have been told, or been asked to assume a 
certain set of circumstances. And it is with those circumstances that we 
are concerned. ^ 

Specifically, try it this way: Assume that those were out that you 
have been told about. , 

THE WITNESS: Yes, sir. j 

THE COURT: And on the parked bus there were lights, interior 
lights — not exterior, but interior lights —could you more readily, if 
you were driving an automobile approaching the bus, with your headlights 
on, presumably in a normal fashion, could you more readily discern the 
existence of the bus by the fact that the, shall I say — I am groping for 

f ‘ V 

words — intervening lights — suppose the lights were not on, and then 
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suppose they were on, all of the lights along that — 

MR. BRESS: Street lights, your Honor. 

THE COURT: Street lights. You were driving your car. In your 
opinion could you detect the presence of the bus in front of you more 
readily with all of the street lights on or with two cf the intervening 
lights off? Is that clear? 

244 THE WITNESS: Yes. I understand exactly what I think you are 
asking. May I answer it in my own way, though? 

THE COURT: Yes, you may. 

THE WITNESS: Because frankly, if the street lights were on, and 
the bus lights were on, we will say, of course you could see the bus 
more plainly because as you say, the bus is aluminum, and a high degree 
of reflectivity of aluminum, which is a property of aluminum, would 
outline that bus distinctly. That is why they make them out of aluminum; 
but if you had darkness from the street lights being out, the lights on the 
inside of the bus would be, to my mind, only one little patch of light, sort 
of isolated, as it were, because it would not have the advantage of the 
high degree of reflectivity of the aluminum body, so you would have one 
little, isolated patch of light, which would probably make this isolated 
patch of light more discernible as a patch, but I don f t think it would 
outline the bus. 

MR. HORNING: I didn’t ask that. I was talking about the patch 
of light. 

MR. BRESS: He is answering the Judge* s question. 

THE WITNESS: I asked the Judge’s permission. 

THE COURT: All right. Mr. Horning can go ahead now. 

BY MR. HORNING: 

245 Q. I understand that the patch of light which would be reflected 
through the rear windows would be more discernible in the dark than it 
would in the light. 

MR. BRESS: He didn't say that. 

THE COURT: Let’s find out what his answer to that is. It is a 
perfectly legitimate question. 
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MR. BRESS: I didn't understand him to say there 'would be any 
reflection through the windows. i r-r * 

THE COURT: Let's find out. Ask him again. 

BY MR. HORNING: / | 

Q. Under that situation, with the lights out, that is, the street lights 

. • ‘ w * j 

out, you have described the patch of light coming from the two rear 
windows, those would be more discernible under that condition than they 

would under the condition if the street lights were on; isn't that correct? 

-* ’ * *■*’, * 

A. Only as an isolated patch, or two; two isolated patches; but not as ~ 
illuminating a certain object; not as outlining a certain object. 

Q. I don't care about outlining the object. 

MR. BRESS: We do. ] 

MR. HORNING: Well, I have got to take one thing at a time. > 

BY MR. HORNING: 1 j 

Q. Those two patches of light would be brighter and more dis- :: 
cemible. Now, let's go one step further. When the headlights of the 

• | t * • * 

automobile approaching from the rear of the bus strike the aluminum 
body of the bus in that situation isn't the reflectivity of the aluminum 
paint of the bus increased under a darkened condition rather than , - 

i • * * . 

decreased? A. Again, andTd — in other words, I wouldn't want to 
answer that yes or no without some qualification. . 

I still come back to the angle of the beams, and so forth. 

t ■' 

Q. I have asked you to assume, sir, that this is a level road, and 
both vehicles are travelling in the same direction, and the forward 

vehicle, the bus, has come to a stop, and the following vehicle is a 

■ • * ' i • 

Henry J. passenger automobile with lights on it of the intensity that I v 
described to you and asked you to assume — 

MR. BRESS: I didn't know what that was if you asked him. 

MR. HORNING: Under the Maryland law of a sufficient intensity - 
THE COURT: We are talking about this particular car. 

MR. HORNING: I assume, your Honor, that the lights on this car 
were correct. I have asked him to assume that for the purpose of the, 
hypothetical question only. i . _ 
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THE COURT: I suppose that’s al£ right. 

BY MR. HORNING: 

Q. Assume, sir, that the Henry J. automobile had two headlights of 
| 247 sufficient intensity, that I have described, namely, to illuminate a person 

5 at three hundred feet on an un-lighted highway, now, assume that these 

two vehicles are travelling on,a straight, level road, that the forward 
vehicle comes to a stop and the rear vehicle does not, and a collision 
occurred, and that the impact of that collision was directly in the center 
of the bus: 

Now, under those situations, of assumptions, isn’t it a fact, sir, 
that in the darkened area the beam of the headlights approaching and 
striking the aluminum rear of that bus, that under the darkened conditions 
the bus would be more discernible to the approaching motorist by reason 
of the darkness than it would have been in an area that was completely 
light? 

MR. BRESS: I object tc 'Jie question on general principles. There 
are so many objections to it. 

THE COURT: One of them occurs to me, and it occurred to me 
when you were examining, also. This witness doesn’t know the intensity, 
if that is the word for it, of the street lights, the overhead lights, before 
and beyond the place where the bus was. 

MR. BRESS: Yes, he does, your Honor. He was given that from 
the testimony of the, from Potomac Electric Power. 

248 MR. HORNING: Four ’thousand lumens. 

MR. BRESS: I gave him that. But this question assumes a lot of 
facts that are not in evidence, assumes questions of law which theCourt 
hasn’t passed on yet. It is going beyond the scope of the direct examina- 
tion. 

THE COURT: You are assuming in your own examination of two 
experts evidence that isn’t yet in. 

MR. BRESS: Yes. I was going to connect up and am now prepared 
to do it but I didn’t assume any questions of law as to the kind of intensity 
that the beam of the lights on this Henry J, whetheriihey were beamed down 
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i 
\ 

i . . 

i • ■ 

' 

or up. U - 

THE COURT: We will assume for the moment that that Is the law, 

. ‘ • •' -M. • . 

and on the basis of such an assumption, we will ask him. If it isn’t the 

* i * ..... 

law, then his testimoney in this regard means nothing. 

MR. BRESS: A further ground for the objection is that it is such 
a long question, I am not sure I could follow the whole thing.. 1 thought 
at one point he was asking whether or not street lights — 

THE COURT: I didn’t have much trouble with it, and the witness 
apparently doesn’t either. 

MR. BRESS: If the witness understands the — 

• t . 

THE COURT::Do you understand it? j 

THE WITNESS: Yes, sir. I 

THE COURT: He says he does. i 

! 

249 MR. BRESS: Very well. That ground of my objection I withdraw. 

THE WITNESS: Would you like me to answer it, sir? 

THE COURT: Yes. ' 

f , 

THE WITNESS: One of the properties ot thesmetal that we talk * 

i . 

about, aluminum, is a mirror-like tendency toward reflectivity. 

I wrote a book on the subject and went heavily into aluminum but . 

I don’t believe very frankly that taking the light rays, the angle of 
incidence, and aggie of reflection and all of that technology, that as far 
as the actual reflection itself; I use the term, ’’reflection’’ advisedly; 
as far as the actual reflection, I don’t think there would be any difference 
in the light overhead and in the darkness as far — we are talking about - 
the reflectivity of the aluminum, of the metal itself; I don't believe there 
would be any difference. j 

BY MR. HORNING: 

Q. Would in that situation by reason of the color and by reason of 
the beam of the headlights coming on the bus in the darkened area — would 
the bus be more discernible to an approaching driver than it wcmld be if, 
for instance, it were in an area that was better illuminated? 

MR. BRESS: That is the question that was just answered.: 

MR. HORNING: That is what I wanted to see if I understood. . 
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250 BY MR. HORNING: 

Q. Ife it your opinion, sir, that the darkened area, as far as the 
aluminum color of the bus wcriild make no difference on it; is that it, sir? 
A. Yes. 

Q. Now let me ask you to assume these factfc in addition to those 
which Mr. Bress propounded. 

Assume that this bus were equipped with two reflectors which are 
shown on Plaintiffs* Exhibit Number 1, — A. Yes, sir. 

Q. —see the two reflectors? A. Yes. 

Q. Assume that the bus is stopped in a darkened area and the 
headlights of th^ oncoming car contact those reflectors: would they be . 
more discernible in a darkened area than they would in a lightened area ? 
A. Reflectors would vary a great deal in. the way the glass is cut. You 
know, glass is cut in certain ways to give more reflection qr less 
reflection. I don’t know how these two are made. 

THE COURT: Generally speaking. 

THE WITNESS: Generally speaking, there would be — I don’t 
know that it would make any difference in a lighted area and unlighted 

251 area; it might be in favor of a darkened area but I don’t think it would 
make much difference because the angle of reflection and incidence 
would be the same. 

BY MR. HORNING: 

Q. Doesn’t the reflector show brighter as darkness increases? 

THE COURT: Show what? 

MR. HORNING: Show brighter as darkness increases. 

MR. BRESS: Brighter in the lay sense I take it. 

THE COURT: what? 

MR. BRESS: I assume that the word, "brighter” is used in the 
lay sense and if it is, then the question is objectionable on the score that 
it doesn’t call for any expert opinion, as &n ordinary day-to-day fact that 
we are all familiar with. 

No professional opinion is necessary to answer that. 

THE COURT: Would you answer it? 
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THE WITNESS: Yes, sir. . Technically I would say it wouldn’t 
make a great deal of difference, bat perhaps if I were riding along in a 
car and as dusk comes I would probably tee it more visibly. But that is 
just from my observation. But technically the angles of reflection, and 

i • 

so forth, would be the same. 

BY MR. HORNING: | 

Q. You are familiar With the use of reflectors on buses in your 
252 field of light, and study? A. Yes, sir. We work a great deal with the 
military reflector, which is the same thing. 

Q. Same thing. And isn't the purpose of a reflector to give 

i » * .« .. . 

warning when lights are out on a vehicle and it is out on a dark road and 

f - • 

they are designed to illuminate the vehicle by reason of the impingement 

•| • • 

upon the reflector of the rays of an oncoming car? 

MR. BRESS: Objection. ^ 

THE COURT: I overrule the objection. 

THE WITNESS: Well, some reflectors also carry lights, .where 
others don't carry lights. -j 

THE COURT: No lights? 

! 

THE WITNESS: Well, yes. The purpose of them would be to give 

. ' r 

warning where there are no lights; yes, sir. 

MR. HORNING: That is all. 

i 

. REDIRECT EXAMINATION 

BY MR. BRESS: 

Q. You could not tell from the position of dfcee reflectors on this 
bus as to whether or not there would be an adequate warning given to an 
automobile approaching from the rear? A. No, sir. I wouldn't have 
any way of knowing that. 

MR. HORNING: Object to that. 

i 

THE COURT: I overrule the objection. You brought that up yourself. 
BY MR. BRESS: 

I . ' . .. ■ ■ 

Q. As far as the visibility of the bus is concerned, do I understand 

j .• • ' . ' 

that if the street lights were on at the place where the bus was, a light 

would be cast that would be reflected and could make the bus more readily 

. • *■ J < 
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seen; where the street liglits are not on, there is no such light reflected 
and it is more difficult to see? A. Yes, sir; without the street lights 
on. 

Q. And the visibility of the bus is not affected in any way by reason 
of the fact that it has some interior lights? A. Well, essentially yes, — 

MR. HORNING: I object to that. 

THE COURT: What is your answer? 

THE WITNESS: In other words, — 

THE COURT: Did you say, "essentially yes"? 

THE WITNESS: No—yes, sir. 

THE COURT: Where are we it? 

THE WITNESS: He asked a negative question. He asked a negative 
and I answered it positively. 

THE COURT: Give us your answer. 

THE WITNESS: All right, sir. He asked would the bus be more 
visible by virtue of the interior lights being on, if there were no street 
lights. Is that right? 

BY MR. BRESS: 

Q. Yes. A. And I said that, essentially, slightly, yes; but with 
254 all the modifications that were brought out. 

Q. And those indicate what? 

MR. HORNING: I object to that as improper redirect examination. 

MR. BRESS: I didn’t bring this out on direct at all. 

THE COURT: I think so. 

THE WITNESS: The lights from the interior of the bus will served 
as a patch of elevated light. 

THE COURT: He has gone into that on your own direct examination, 
I think. 

MR. BRESS: I don’t think so, your Honor. 

THE COURT: I can be wrong. 

MR. BRESS: I didn’t go into that on my direct but I am perfectly 
willing to take his testimony on it. I think that covers my examination. 

Thank you. 
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MR HORNING: That is all 


NORMAN WILLIAM DODD 

was called as a witness by and on behalf of the Plaintiffs, and, being 


first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


BY MR. BRESS: 

i 

Q. Mr. Dodd, will you state your full name? A. Norman William 


Dodd. 


Q. You are an employee of Capital Transit Company? A. That's 


right, sir. j 

: I . . 

Q. What is your job? A. Division superintendent. 
* * * ! * 


Q. Have you, in accordance with a subpoena served by me on your 

company, produced certain papers? A. Yes, sir. 

• *; ; . • 

Q. May I see them? 

* ' ■ ^ « 

. (The witness handed Mr. Bress two papers.) 

BY MR. BRESS: 

• ! * 

Q. Mr. Dodd, this subpoena called upon you to produce all rules 
and regulations of the Capital Transit Company, including — 

A. Here is a rule book, too. 

Q. That is what I want. Thank you very mucju 
MR. BRESS: Will your Honor indulge me just a moment, please, 
sir? ! ‘ • 

MR. HORNING: Could I suggest a few moments' recess, your 

4 1 i * ’ » 

> ’ I , * * . V • 

Honor, while Mr. Bress is looking at the book? 

MR. BRESS: I won’t be but a moment. 

* • , l . 

BY MR. BRESS: 

Q. Mr. Dodd, could you assist me in turning to the appropriate 
part of that manual that relates, if it does relate, to the matter of 

• «. * - j > 

stopping of buses at or off the shoulder of highways?. 

MR. HORNING: I object to this, if the Court please. 

THE COURT: On what 
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MR. HORNING: May we approach the bench? 

THE COURT: Yes. 

257 MR. HORNING: This question, if I understnad what he is endeavoring 

to do, is to establish a company mile governing the operation of a bus. 

THE COURT: Obviously; isn’t that so? 

MR. BRESS: Yes, your Hpnor. 

♦ * * * * * 

262 MR. BRESS: Will you pardon me one moment to read that rule? 

The rule that has come to mind thus far that has been produced, reads 
as follows: adopted July 1940: 

When stopping to take on or discharge passengers the bus must, in 
capital letters, be pulled to the side of the highway so there will be no 
interference with other traffic. That is a rule that we think is relevant 
here, which las good reason for it and which is designed for the purpose 

263 of the safety of other traffic. 

You create safety instead of danger if you pull off to the side of 
the road, Jo kfis charge passengers. 

You do not promote safety— you create danger if you stop right on 
the highway and let them off there. 

Capital Transit recognized that as a desirable rule and so instructed 
its employees. This employee failed to do that. 

As stated in some of the cases in other districts, the fact that the 
employee violated an instruction of his employer is not irrelevant to the 
standard of care which a jury has the right to consider, that the employer 

itself considered to be reasonable. 

* * * * * 

267 MR BRESS: Particularly, your Honor, in view of the feet that 

there is a current dispute as to the meaning of that Maryland statute as 
to whether this is or is not a business or residential district. I t hink in 
1940, fifteen years, ago, Old Georgetown Road was not as thickly 
populated as it is now. 

THE COURT: But now there is no doubt— 

MR. BRESS: Well, it is part of Greater Bethesda, I am sure. 
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268 THE COURT: I know. 

MR. BRESS: But notwithstanding the change in the rest, in the 
character of the neighborhood, nevertheless this regulation has continued. 
As a^zmatter of fact, the change in the neighborhood hasn’t changed this 
street at all. You have got the same edge of the roadway. As a matter 
of fact, you have got a bus-loading zone there. 

i 

And I don’t see any real difference from the point of view of what 

reasonable care under the circumstances would be: no different than 

* > 

if the Capital Transit Company had put a platform over there or put 
a seat for passengers to sit and wait for buses. 

I 

They owed a duty of reasonable care, apart from this rule. But 
this rule is further evidence of it, to pull over to the side of the road 
and leave room for cars to go on the highway. They didn’t do that here. 

And I think we are entitled under the Maryland cases to get this 

rule in evidence. j 

My attention has been invited to this rule, Section 209(a). 

THE COURT: Of what? 

. j 

Mr. BRESS: Of the Maryland Statutes, that 1 have read to you 

* i ■ 

before, and which it has been contended you tentatively ruled thus far 

i 

269 that it would not be applicable because this is a residential district, 

i 

but it does show some intent on the part of the State Legislature that 
when you, unless you are in a business or residential district — and I 
think we all know what they mean by that; I think they mean a conventional 

I 

type of place where you have streets and sidewalks and things like that— 

i 

there are no sidewalks here; whether unattended or attended, no bus 

i 

shall be stopped or parked on the highway — 

THE COURT: I think I know where this happened. Maybe l am 

i . • 

-wrong. But if that isn't a residential area, if I am right about where it 

. 

is — how far from the bank did you say it was? 

MR. BRESS: Three-quarters of a mile. 

THE COURT: If that isn't a residential area I will eat my hat. 

. i 

MR. BRESS: I will agree that one block off where you have side¬ 
walks and regular streets, that is a residential district. . 
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THE COURT: You don’t need a sidewalk to have a residential 

area. 

MR. BRESS: But you have curbs. 

THE COURT: No, you don’t need curbs. You have got a highway 
Old Georgetown Road. 

MR. BRESS: It used to be a highway. 

THE COURT: Well, it stiH is. 

270 MR. BRESS: If it is a highway they don’t have a right to stop on 
that highway to take on and discharge passengers. 

THE COURT: Say that again. 

MR. BRESS: If it is a highway of the bpe that it appears to be 
and what I know it to be — 

THE COURT: It is a thoroughfare, let’s say. 

MR. BRESS: I submit that it is negligence to stop right on that 
highway when you can’t pass it because of a solid white line to take on 
or discharge passengers when you have created a stopping area just 
to your right where passengers wait and where passengers are to be 
let off, and where you have a rule of fifteen years of existence that says 
you must pull off the side of the highway to discharge passengers. 

THE COURT: I will receive the evidence. 

MR. HORNING: If your Honor please, let me see that. I haven’t 
had a chance to look at it. I don’t know upon what ground, because I 
thought your Honor had decided that— 

THE COURT: I hadn’t decided. I was thinking out loud. 

MR. HORNING: Obviously, if the Court please, to admit this 
evidence would be to go in the face of other decisions that we have had. 

271 THE COURT: Well, now tell me: I said twice now that I thought 
there was one or more. 

MR. HORNING: That is my recollection and I will get you the 
cases. 

THE COURT: You don’t have any cases? 

Mr. HORNING: No; because this has come as a complete surprise 


to me. 
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THE COURT: This could be of controlling importance, conceivably. 

I think I will let the jury go home and you take a look at the law books 
tonight. 

MR. HORNING: Thank you, your Honor, because we have met this 
question time and time again in the trial of these cases and each time it 
has been overruled. 

We have a standard procedure. My recollection is that it goes back 
to a case in the Supreme Court of the United States. 

I may be in error about that. 

THE COURT: Well, I may be in error about my recollection. 

MR. HORNING: But every time we have had the question arise the 
judges and the trial court have been uniform; never once in my knowledge 
had a court admitted a company rule in a negligence case. 

THE COURT: I don f t remember any such thing myself. But since 
it is so important, or at least conceivably could be, I think you had 
better take a second look and tell me about it in the morning. 

I don’ t agree that this is a matter of substantive Maryland Law. 

You haven’t convinced me of that at all. I think it is a matter of evidence 
which this court, being the forum, will accept or reject. I just am 
virtually certain that this court and the Court of Appeals has passed upon 
this question jnore than once. 

I am just virtually certain of it. I have been -wrong many times, 
and may be wrong again, but that‘Is my recollection. 

And I would like to know, because, as I say, this could be the turning 
point of the case. Logic suggests to me that this rule ought^to be received 
in evidence. But I am not too^re about it. 

MR. BRESS: My attention has just been called to the fact that there 
is probably no court of appeals decision except that there is a reference to 
a company rule problem in a dissent by Judge Edgerton and that there was an 
indication that the rule was admissible. 

MR. NEWMYER: Capital Transit against Grimes I think it is. That 
is the only reference to that in the court of appeals. 

MR. HORNING: I am not going to commit: myself. 


I 
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THE COURT: Take a look at it. I want to be sure about that. 


MR. BRESS: We will check that. 

THE COURT: Can we dispense with Mr. Dodd if he leaves the rule? 

MR. BRESS: Yes. We don T t need him if he leaves the rule. And 
may we have the consent of Mr. Dodd and the Court and Mr. Horning to 
not leave the rules with the Clerk—let the Clerk mark them? 

THE COURT: They are not in evidence yet. 

MR. BRESS: This seems to be a printed book of no intrinsic value. 
May I keep this and return it to Mr. Horning 

THE WITNESS: Yes, as far as I am concerned. 

♦ * * * * 

277 THE COURT: What have you come up with overnight? 

MR. HORNING: If your Honor please, I made an exhaustive research 
and my associates in my office have done the same and I have been unable 
to find any case in our Court of Appeals which is controlling on this 
situation. 

THE COURT: That surprises me somewhat. 

Have you? 

MR. BRESS: No. I agree that there is no case controlling in the 
Court of Appeals. There ir^only one case which we mentioned to you 
yesterday in which the matter of the courtsy,consideration of the viola¬ 
tion of the rules of the company is even adverted to. One case: That is 
in the opinion by Judge Edgerton in Capital Transit against Grimes, 
in which it appeared that it was admitted and considered by the Court. 

There are in addition two Supreme Court of the United States 
cases in which to the same degree obliquely it appears that the rules of 
the company were admitted in evidence for what they were worth. That 
is the status of the law. But more particularly, I have again studied the 
Maryland case of State against Pennsylvania Railroad, which I mentioned 
to your Honor yesterday. That case is on all fours. I can find no 
distinguishing feature that would make the language of that case in - 
applicable. The case is a 1947 decision. It is the last decision in a 

278 long line of decisions in Maryland which follow the leading case in the 
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United Stated which is cited in every state where the rule is followed, 
the case of Stephens against Boston Elevated, in Massachusetts. 

Maryland follows that case, as well as Wlgmore, and the opinion; 
your Honor, there is no point in my reading it to you; there is only a 
page and a half that relates only to this point. You can read it. 

THE COURT: You read it. 

MR. BRESS: All right, sir. 

The Plaintiffs offered in evidence certain rules of ti£e railroad 
company which were quoted in our former opinion— this is the second 
appeal in this case. We there said, in 188 Maryland — for the record 
1 am reading from 190 Maryland 597, the case of State against Pennsyl¬ 
vania Railroad, decided in the October term, 1947, decided May 21, 

1948, opinion by Judge Henderson. 

No dissent in this opinion, as I recall. 

We there said the defendant concedes the adoption of these rules 
and their admissibility in general, citing State against B&O Railroad. 

It contends, however, that they were inapplicable to the situation 
presented in the instait case and hence not relevant. The rules taken 
279 together seem clearly designed to afford protection in the shape of a 

flagman against the danger from other trains or engines as well as from 
switching movements. 

They recognize the need for a warning in substitution for the 
blinkers, which would be meaningless or inadequate in such a situation 
as a warning of the approach of a second train. 

The appellee now contends that it made no such concession and 
that the rules were inadmissible. It attempts to distinguish State against 
B&O Railroad on the ground that an employee—strike that. I will read that 
again. 

It attempts to distinguish State against B&O Railroad supra on the 
ground that an employee was there involved. 

If you remember, that suggested distinction was made by Mr. 
Homing yesterday. 

We think the distinction is untenable. The general rule supported 
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by the best considered cases is stated by Wigmore: "The regulations 
adopted by an employer for conduct of a transportation system may be 
some evidence of his belief as to the standard of care required and thus 

of the negligent nature of an act violating those rules." 

♦ * * * * 

290 I have a case here in the Fourth Circuit Court of Appeals on this • 
point, which goes our way. We also have here in court cases from 
Missouri, Maryland, California, Mississippi, Iowa, Washington, 
Connecticut, Massachusetts, Georgia, Illinois, New Jersey, South 
Carolina, Nebraska, Rhode Island, and Texas, going our way; Wigmore, 
Corpus Juris, Am. Jur, and Sherman and Redfield. 

THE COURT: That is a formidable array, but I don't agree with 
it. 

MR. BRESS: I have done my best. 

THE COURT: And you have done very well. But you haven’t 
persuaded me. 

291 I will deny the admission of the rule. 

♦ * * * * 

MR. BltESS: If the Court please, at this time I should like to offer 
in evidence certain portions of the deposition taken on January 28th, 1955, 
of Mr. Alfred E. Savage, Assistant Superintendent of Transportation of 
Capital Transit Company. 

I offer in connection with the rewiring of the bus, pages 17 to 19 

of the deposition. It reads as follows:— 

* * * * * 

293 MR. BRESS: (Reading): 

"Q. Do you have the specifications that relate to that particular 
model of bus that were in effect at the time the bus was purchased? A. 

I don’t: know. 

"Q. In the purchase of buses, does Capital Transit furnish the 
maintenance department under you with plans and specifications relating 
to the particular bus, to furnish any assistance in its repair? 

”A. Yes, sir. But I think — I see what you want. The specifications 
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of the bus as delivered to us and the specifications of the bus as it was 
retired would not show the improvements that we had made on the bus, 
and for that reason I don’t think we could give what you are after. 

"Q. Do ypu maintain a master sheet showing changes in the bus? 
f, A. Of ..v ^ajor units, such as engines, transmissions^differentials. 

T, Q. Would a repair or change in the electrical system show up on 
such a sheet? 

294 ,f A. No, sir. 

”Q. Do you know whether or not the electrical system on this bus 
was ever changed since it was purchased prior to the day of this accident? 
”A. Yes, sir, it very definitely was. 

M Q. What changes were made in it? ’’A. Fm not afire of the 
exact date, but prior to the time that this accident occurred this partic¬ 
ular series of buses was in the process of being remodeled, and at that 
time the buses were completely rewired, the modem large stoplight 
fixtures that I have just described were added to replace the ones with 
which the bus was originally equipped. 

’’Q. When was that rewiring done on this bus? "A. Prior to 
the date of the accident, but 1 don’t know what date. 

”Q. How long prior? "A. Possibly a year or two. 

”Q. Can that date be ascertained? ”A. I don’t think so# 

”Q. Why not? "A. Because the bus was retired and many of 
the records were inadvertently retired with it. ” 

Page 20 to 22 on the same subject of rewiring. 

MR. HORNING: We make the same objection, that Mr. Savage is 

295 available and it is improper to use the deposition. 

THE COURT: I overrule that objection. 

MR. BRESS: (Reading); 

"Q. Well, general characteristics of the general type of replaced 
wiring; but what l am interested in is the wiring on this particular bus. 

Do you have an independent knowledge of wiring re-done on this bus? 

"A. Well, they were done under my supervision with the latest, most 
suitable type of plastic-covered wire that has been found most acceptable 
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by the best considered cases is stated by Wigmore: Tt The regulations 
adopted by an employer for conduct of a transportation system may be 
some evidence of his belief as to the standard of care required and thus 

of the negligent nature of an act violating those rules. M 
* * * * * 

290 I have a case here in the Fourth Circuit Court of Appeals on this • 
point, which goes our way. We also have here in court cases from 
Missouri, Maryland, California, Mississippi, Iowa, Washington, 
Connecticut, Massachusetts, Georgia, Illinois, New Jersey, South 
Carolina, Nebraska, Rhode Island, and Texas, going our way; Wigmore, 
Corpus Juris, Am. Jur, and Sherman and Redfield. 

THE COURT: That is a formidable array, but I don f t agree with 
it. 

MR. BRESS: I have done my best. 

THE COURT: And you have done very well. But you haven’t 
persuaded me. 

291 I will deny the admission of <the rule. 

wr 

* * * * ♦ 

MR. BllESS: If the Court please, at this time I should like to offer 
in evidence certain portions of the deposition taken on January 28th, 1955, 
of Mr. Alfred E. Savage, Assistant Superintendent of Transportation of 
Capital Transit Company. 

I offer in connection with the rewiring of the bus, pages 17 to 19 

of the deposition. It reads as follows: — 

♦ * * * * 

293 MR. BRESS: (Reading): 

”Q. Do you have the specifications that relate to that particular 
model of bus that were in effect at the time the bus was purchased? A. 

I don’t: know. 

,f Q. In the purchase of buses, does Capital Transit furnish the 
maintenance department under you with plans and specifications relating 

to the particular bus, to furnish any assistance in its repair? 

. 

”A. Yes, sir. But I think — I see what you want. The specifications 
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of the bus as delivered to us and the specifications of tftbjbus as it was 

i • 

retired would not show the improvements that we had made on the bus, 
and for that reason I don’t think we could give what you are after. 

"Q. Do ypu maintain a master sheet showing changes in the bus? 

i - 

“A. Of Iii ^ajnr units, such as engines, transmissions^differentials. 

"Q. Would a repair or change in the electric*^ system show up on 
such a sheet? 

294 "A. No, sir. 

0 * 

"Q. Do you know whether or not the electrical system on this bus 

was ever changed since it was purchased prior to the day of this accident? 

! 

"A. Yes, sir, it very definitely was. 

j .. • 

Tt Q. What changes were made in it? "A.! I’m not spne of the 

exact date, but prior to the time that this accident occurred this partic¬ 
ular series of buses was in the process of being remodeled, and at that 
time the buses were completely rewired, the modern large stoplight 
fixtures that I have just described were added to replace the ones with 
which the bus was originally equipped. 

i . 

Tt Q. When was that rewiring done on this bus? "A. Prior to 
the date of the accident, but I don't know what date. 

I 

,T Q. How long prior? f, A. Possibly a year or two. 

W Q. Can that date be ascertained? "A. I don't think so* 

”Q. Why not? "A. Because the bus was retired and many of 
the records were inadvertently retired with it." 

Page 20 to 22 on the same subject of rewiring. 

MR. HORNING: We make the same objection, that Mr. Savage is 

| 

295 available and it is improper to use the deposition. 

THE COURT: I overrule that objection. . - . . 

MR. BRESS: (Reading);. \ 

. i 

"Q. Well, general characteristics of the general type of replaced 
wiring; but what I am interested in is the wiring on this particular bus. 

Do you have an independent knowledge of wiring re-done on this bus? 

"A. Well, they were done under my supervision with the latest, most 
suitable type of plastic-covered wire that has been found most acceptable 
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in the automotive industry for this purpose. 

"Q And this type of wire is covered with a plastic cover to prevent 
short circuiting? "A Yes, sir. 

"Q So that unless there is something wrong with the wiring, there 
would be no short circuit with that kind of plastic covering; is that correct? 

"MR. ARNESS: You mean under normal circumstances? 

"THE WITNESS: I don’t quite follow that. 

"BY MR. BRESS: 

"Q. Let me put it this way:— "A. All right. 

A plastic-covered wire is supposed to be the best kind of wire 
insulation to prevent short circuiting; is that correct? "A. Yes, sir. 

296 "Q. You h£,/e just described it as the most modern type of insulation. 
TT A. Yes, sir. 

”Q. And that is the kind of covering this particular wiring had that 
was installed on this bus? "A Yes, sir. 

"Q. Under your general supervision? "A. Yes, sir. 

"A And you know that that was done on this bus even though you 
have no knowledge of an inspection of this bus as distinguished from other 
buses in the groups that were rewired? "A. That is correct. 

”Q But you do know that this bus was rewired with that type of 
wiring? "A Yes, sir. Because — 

”Q Well, that is all right. You know it. "A. All right. 

"Q You have described, I think the marker lights and the tail! light, 
how they work jointly controlled by a switch. "A Yes. 

”Q They work continuously and they don f t operate mechanically 
by brake control? "A. That 1 s right. 

297 "Q I understand that. And when you talk about the rewiring you 
are talking about the rewiring of those lights as well as the 6-inch stop 
brakelights? "A.. Yes, sir. 

"Q So that the rewiring related to all the rear lights on the bus? 

"A. Yes, sir. 

"Q And when we say ’all, T we mean all five that you have described. 
"A Yes, sir." 
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Page 34, describing the kind of fuse that was used in this bus. 

MR. HORNING: Same objection, your Honor. 

THE COURT: Same ruling. 

MR. BRESS: (Reading): 

”Q Do you use one kind of fuses in your maintenance work, or 
don’t you know? "A Most of the ones that we purchase are Buss fuses. 
However all fuses that we buy meet the underwriter’s specifications and 
will be acceptable. 

’’MR. ARNESS: Can I interject with a question to help clear it up? 
It will help clear it up for you, too. 

’’Does ’3 AG fuse’ mean anything to you? 

WITNESS: That was the size. 

”MR ARNESS: That doesn’t indicate the type or the make or any¬ 
thing like that? 

’’THE WITNESS: No. It indicates a case size. ” 

THE COURT: A what size? 

MR. BRESS: 3 AG. 

MR. HORNING: C-a-s-e. 

THE COURT: I don’t know what that means. What does case size 
mean? I suppose you can agree on what it does mean. I don’t know. 

MR. BRESS: The next question clears it up. 

”BY MR. BRESS: , ss. 

”Q And that size fuse is the kind of fuse that controls the lighting 
that we are talking about? ”A. Yes, sir. ” 

Just one question and answer on the bottom of page 25, showing that 
these lights are allrottihe same fuse. 

MR. HORNING: Same objection, your Honor. 

MR. BRESS: (Reading:) 

”Q. And you ascertained that those three lights were not working 
because a fuse had blown that controlled the supply of current to those 
three lights? ”A Yes.” 

♦ * * * * 
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299 FREEMAN NELSON STRICKLIN, SR. 

was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. BRESS: 

Q. Your full name, Mr. Stricklin. A. Freeman Nelson Stricklin, 
Sr. A. How old are you, Mr. Stricklin? A. 58 

Q. Are you the father of James Stricklin, the deceased that we are 
concerned about in this case? A. I am. 

A. And Patricia Stricklin was his wife? A. Patricia Stricklin; yes. 

Q. How old was your son? A. He was born in 1924. I think that 
would make him somewhere in the neighborhood of thirty years old, 
would it not? He was 28 at the time of his death. 

Q. How old was Patricia? A. Patricia was a few months his 
junior. 

Q. What was their condition of health at the time of this accident? 

300 A. Excellent. 

Q. Had Jim been in the Army? A. Yes. 

Q. When did he get out of the Army? A. In 1945. I don f t recall 
the exact month but it was in the spring of the year. 

Q. Did he come out in good physical condition? A. Excellent 
physical condition. 

Q. Between 1945 and December 1952 was Jimf s health good? 

A. I knew of no impairments. 

Q. There were children that this couple had? A. That’s right. 

♦ * * * * 

344 CROSS EXAMINATION 

BY MR. HORNING: 

Q. Just one or two questions, Mr. Stricklin: You said that your 
son’s health was good at the time of his death and had been for sometime 
prior to that? A. I knew of no physical impairments. 

Q. Was his vision good? A. He wore glasses. 

Q. When he wore glasses did he have good vision? 
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A Excellent; 20/20. 

Q. How about Mrs. Stricklin: You said her health was good, too? 
A. Very good. 

Q. Was her vision good? She didn’t wear any glasses, did she? 

A. She didn’t wear glasses. 

Q As far as you know, she had normal vision? A. Normal 
vision. 

* * * * * 

353 FREEMAN STRICKLIN, JR. 

was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined and testified as follows: 

354 DIRECT EXAMINATION 
BY MR. BRESS: 

Q. Your name, please sir. A. Freeman Stricklin, Jr. 

Q. You are the brother of Jim Stricklin, the deceased in this case? 
A. I am. 

Q. How old are you, Mr. Stricklin? A. 35. 

Q. Is your brother Jim younger than you? A. Two years. 

Q. Where do you live , sir? A. Kensington, Maryland. 

Q. Do you know that Jim and his wife had a Henry J. car? A. Yes, 

sir. 

Q. Do you know when^ey acquired that car? A. About 1950. 

Q. Was that — did they have a car before that? A. Yes. 

Q. Do you know who paid for the car? A. Well, my brother and 
sister-in-law paid for it together. 

MR. HORNING: I am going to object to this, if the Court please, 

355 unless he knows of his own knowledge. 

BY MR. BRESS: 

Q. Do you know thfcjt it was paid for out of their joint funds? 

A. Yes. 

MR. HORNING: I object. 

MR. BRESS: He objected; I asked him if he knew. He said yes. 
THE COURT: Yes. 
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BY MR. BRESS: 

Q. Do you know whether Patricia worked following marriage and 
before she hadH^r first child? A. Yes. 

Q. And do you know of your own knowledge that her earnings and 
Jim's both went into the same joint account? A. Yes. 

Q. When the Henry J. was purchased do you know whether or 
not that jointly owned automobile was traded in on the Henry J. ? 

MR. HORNING: I object to a reference to a jointly owned automobile. 
The best evidence of that is the certificate of title which I will have, 
which I will very glad‘y*„show Mr. Bress. It shows the ownership of the 
car in James alone. 

MR. BRESS: There is the question of who paid for it and the fact 
356 that bare title in somebody would not make it decisive. 

THE COURT: You already established the fact of payment. 

BY MR. BRESS: 

Q. Do you have personal knowledge of Patricia's ability to 
drive? A. yes. 

MR. HORNING: I object to that. 

THE COURT: On what ground? 

MR. HORNING: That we are not trying a hypothetical situation of 
whether a person^ an drive an automobile. We are limited to what the 
driving condition was on the night of the accident. The most careful 
person can be negligent at times; the most negligent can be careful. 

Thkt is no test at all. 

The jury has to determine whether or not she was guilty of 
negligence at the time this accident occurred and not at some other time. 

MR. BRESS: I want to show that Patricia was an excellent driver 
for more than one reason, and if he will stipulate that she was as of the 
day before this accident--of course he won't stipulate it as of the time 
of the accident, but will stipulate she was an excellent driver as of the 
day before the accident; I will. 

MR. HORNING: I can't stipulate that; I have no knowledge of that. 
THE COURT: I sustain the objection. Don't answer that, sir. 


357 
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BY MR. BRESS: 

Q. Do you have personal knowledge of the extent to which 
Patricia drove the car without Jim? 

MR. HORNING: Object. 

THE COURT: I don’t understand that question. 

MR. BRESS: The extent to which she used the car for her own 
activities, without Jim being present. 

THE COURT: What has that got to do with it? How does that 
help us ? 

MR. BRESS: It shows his confidence in her— 

THE COURT: I sustain the objection. 

BY MR. BRESS: 

Q. Have you been in the car with Jim and Patricia on occasions? 
A. Yes, sir. 

Q. On frequent or infrequent occasions? A. Frequent. 

Q. Will you state on those occasions that you have ridden with 
them whether —who was the driver? 

MR. HORNING: I object. 

THE COURT: I sustain the objection. Don’t answer anything 
until I have had a chance to rule. 

358 MR. BRESS: Will you state whether or not at any time in your 

presence Jim ever criticized Patricia about her driving? 

MR. HORNING: I object. 

THE COURT: Sustained. 

BY MR. BRESS: 

Q. Will you state whether or not Jim liked or did not like to 
drive? 

MR. HORNING: I object 

THE COURT: Sustained. 

BY MR. BRESS: 

Q. Will you state whether or not you were in any kind of a car 
pool with Jim? 

MR. HORNING: I object. 
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THE COURT: Sustained. 

BY MR. BRESS: 

Q. Will you state whether or not in the car pool if Jim T s car pool 
if Jim T s car was being used, whether Jim drove or somebody else drove? 

MR. HORNING: I object. 

THE COURT: Sustained. 

MR. BRESS: The purpose— 

THE COURT: Are you relying— 

MR. BRESS: Almost. But I think that I have a purpose for the 
questions — 

359 THE COURT: I know you da 

MR. BRESS: I will be glad to, — I think the relevancy may appear 
more clear at the later argument or I can state it to your Honor now 
unless you are satisfied that you don T t want this evidence admitted at 
this time. 

THE COURT: I am perfectly satisfied. 

MR. BRESS: Very well. 

THE COURT: I think it is clearly inadmissible. 

MR. BRESS: The only purpose forctbe questions was to show that 
Jim was one of those men—there are some—who just don T t like to drive. 
And whenever Jim and his wife went out anywhere, this is a family in 
which the wife was the chauffeur. 

THE COURT: What has that got to do with it? 

MR. HORNING: I object tolthis. 

MR. BRESS: I has nothing to do with my prima facie case, but it 
may have something to do if Mr. Horning should argue about the question 
of control. 

THE COURT: Qftnftt anticipate Mr. Horning. 


362 


130-A 

Q. From your observation of Jim and his wife can you state— 
and your knowledge of them — whether they were both in good health? 
A. Yes, sir; they were. 

MR. BRESS: That f s all. 

CROSS EXAMINATION 

BY MR. HORNING: 

Q. Mr. Stricklin, did you know that the title to the automobile 
that you have told us about, the Henry J., was registered in the State. 

363 of Maryland only to your brother, James McClellan Stricklin? A. No, 
sir. 

Q. Do you know ofyour own knowledge anything about the actual 
payment for the car? A. Yes, sir. 

Q. Were you present at the time? A. which car? 

THE COURT: The Henry J. 

THE WITNESS: Does this answer have to be a yes or na or 
can I explain? 

THE COURT: The question is, were you present; how do you 
know? 

THE WITNESS: Yes, sir; I was present at— 

THE COURT: At the time of the payment for it? 

THE WITNESS: Yes, sir. I was present at one or two payments. 
BY MR. HORNING: 

Q. No. I mean when the car was actually purchased, were you 
present? A., yes, sir. 

Q. From whom was it purchased? A. I believe it was the Ace- 
I forget the exact name— Ace-something-or-other Henry J. and Kaiser 
Frazer dealer otit in Silver Spring. 

Q. You don’t recall the name exactly? A. Not the exact name. 

364 They are out of business at the present time. 

Q. Did you see your brother pay for that in cash? A. I think it 
was a check. 

Q. You are not sure about that? 

MR. BRESS: He sitid he wasn’t sure; he said it was by ckeck. 
MR- HORNING: I thought he said "I think it was by check. ” 

MR. BRESS: I didn’t hear the word, ”think”. 

THE COURT: What did you say? 
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THE WITNESS: 1 said I think it was by check. 

Q. Who signed the check? A. I don’t know. It was made out prior 
to that time; prior to the time we went to pick up the car. 

Q. Do you know what bank it was drawn on? A. Security. 

Q. Here in Washington? A. Yes, sir. 

Q. Do you mean by Security the American Security and Trust. 

A. Security— 

THE COURT: Savings and Commercial. I think the name is now 
Security, isn’t it? 

365 MR. BRESS: Just the Security Bank. 

♦ * * * * 

369 MR. BRESS: The last item of evidence to be offered on Plaintiffs 
case at this time are the following statutes of the State of Maryland, 
which are considered to be applicable: 

Section 186 (b) (3) of the Maryland Motor Vehicle Code, which 
provides that where official signs are in place directing that traffic 
keep to the right or a distinctive center line is marked which distinctly 
also so directs traffic as declared in the sign manual adopted by the 

370 State Roads Commission. 

This is the statute relating to the significance of that center line 
we mentioned. 

In addition, Section 209(a), we renew our offer, but your Honor has 
already made your ruling on that. That is the one in whifch the residential 
district element was mentioned several days ago and I shall not now then 
read that statute but I re-tender the offer of that statute. 

Section 237(a) provides: 

Every motor vehicle and every vehicle which is being drawn at the 
end of a train of vehicles shall be equipped with rear lamp exhibiting a 
red ligh^. - 

THE COURT: With what? 

MR. BRESS: Rear lamp exhibiting a red light, plainly visible 
from a distance of three hundred feet to the rear. And 238(b) provides: 

That every vehicle having a width at any part in excess of eighty 


132 


inches shall be equipped with two clearance lamps located at the front 
and rear of such vehicle; two located at the front and displaying an 
amber light visible from a distance of three hundred feet to the front 
of the vehicle, and two located at the rear of the vehicle and displaying 
a red light visible from a distance of three hundred feet to the rear of 
the vehicle, which said rear clearance lamps shall be in addition to the 

371 red rear lamps in above required; provided, however, that vehicles 
equipped with acetylene head lamps may be equipped in lieu of such 
lights with an amber reflector in front and a red reflector in rear, 
which shall be so designed as to meet the requirements as to reflectors 
of this article. 

The last section. Section 240 of the Motor Vehicle Code of Mary¬ 
land, which reads "Lamps on Parked Vehicles:" 

Whenever a vehicle is parked or stopped upon a roadway or 
shoulder adjacent thereto, whether attended or unattended during the 
times mentioned in Section 235 — which means after sundown—the 
words I just said, which means after sundown I interpolated; that wasn’t 
read — I am continuing my reading: 

Such vehicle shall be equipped with one or more lamps which shall 
exhibit a white light visible to the front of such vehicle for a distance 
of three hundred feet and a red light visible from.fi distance cf three 
hundred feet tfo'the rear of such vehicle except that local authorities 
may provide by ordinance or resolution that no lights need be displayed 
upon such vehicles when stopped or parked in accordance with local 
parking regulations upon a highway where there is sufficient light to 
reveal any person or object within a distance of three hundred feet 
upon such highway. 

There is no local authority that passed any such rule. 

372 In connection with the stopping or parking referred to in the 
regulation number 209(a), which referred to the residential district, 
there is another one. Section 211, which I should like to read: 

Unless parking space in some other portion of the street 

or highway is provided by state or municipal authority, all 
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vehicles not in motion shall be parked or placed with their right 
side parallel and within twelve inches of the curb or improved 
surface on the right-hand side of the highway, except in city 
streets or on highways where traffic is permitted to move in 
one direction only, in which case they shall be parked or placed 
with their right side parallel and within twelve inches of the curb 
or improved surface on the right-hand side or their left side 
parallel, and within 12 inches of the cTfcrb or improved surface 

on the left-hand side of the said street. 

* * * * * 

MR. HORNING: Your Honor, I would like to make a motion for 
a directed verdict. 

THE COURT: On what ground? 

MR. HORNING: On many grounds. Could I present it out of the 
presence of the jury? 

THE COURT: Do you want to restate them? 

MR. HORNING: I can state them to your Honor, — 

THE COURT: Do you want to? 

I don f t think I need them. 

MR. HORNING: WtiiL, is up to you. 

THE COURT: Because I am going to deny it. 

MR. HORNING: I will state the grounds, then, just for the purpose 
of the record, at this time, and at the conclusion of all of the evidence 
I would like to be heard in full on it with citation of authorities tf that 

would meet with your Honor 1 s approval. 

♦ * * * * 

THE COURT: You can argue that, though. 

MR. HORNING: I understand, your Honor, but I think that— 

THE COURT: But as a matter of law I won f t so hold. 

MR. HORNING: Case after case which are hack cases arising in 
other jurisdictions which hold that as a matter of law. In the State of 
Maryland I have been unable to find any case which is on all fours with 
this case. 
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THE COURT: George, you say they are hick cases. But I can't 
get away from what the, shall we say, probabilities of the situation 
were at the time. The physical condition now—to be sure, the interior 
of this bus was lighted—how much visibility that threw back of it I 
don T t know, and none of us know; and what speed your car was driving we 
don't know. 

There is no way to know those things. They are imponderables. 
This case is a classic of conjecture and speculation. I cannot say; it 
seems to me clearly as a matter of law that because there were lights 
on the bus and because there was a collision from the rear— the bus 
was momentarily parked—that that is contributory negligence. 

I have got to let the jury decide that. I see no escape from it. 

I have thought about it overnight. This case has troubled me, actually, 
more than, well, many that I have had; and if it hadn't I Wouldn't have 
spent so much of your time and mine in trying to resolve it. 

But I think the answer is, the jury is going to have to. So I will 
deny your motlrk. 

♦ * * * * 

377 TRELLIS WESSELER WINDO M 

was called a s a witness by and on behhlf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HORNING: 

* * * * * 

Q. Would you state your full name, please? A. Trillis 

378 Wesseler Windom. I have another middle initial, which is E. 

THE COURT: Well, I think we have got enough. 

BY MR. HORNING: 

Q. Mrs. Windom, where do you reside? A. In Winter Park, 
Florida. 

Q. Directing your attention to the night of Saturday, December 27th 
1952, the early morning hours of December 28, 1952, along shortly after 
midnight, were you in the District of Columbia? 




135 



A. I was. ; 

Oh, wait a minute; no, I wasn’t; 1 was in Bethesda, in Maryland. 

Q. In Maryland? A. That’s right. 

i 

Q. Who accompanied you at that time? A. My husband. 

Q. He is here also to testify? A. Yes. 

Q. Do you recall boarding a Capital Transit bus that evening 
which proceeded in the direction of Bethesda and out Old Georgetown 
Road? A. Yes, we got on in Washington and went to Bethesda on a 
Capital Transit bus; then in Bethesda we got on another one and we went 
down the Old Georgetown Road to Maple Ridge, I think it is called. Road, 
and— 

379 Q. Let me ask you: When you got on the bus, do you recall 

where that was that you got on that bus ? A. You mean the— in 

i 

Bethesda? 

• * * 

. 

Q. Yes. A. We got on right there at the District line. 

Q. At the bus terminal there? A. Yes. 

Q. Did your husband get on at the same time with you? A. Yes. 

Q. At that time did you have any occasion to noticithe lights of 
the bus? A. No. 

Q. Were the interior lights of the bus lighted? A. Yes; everything 
was as usual; we didn’t pay any attention to anything that was different; 
if it had been different we would have noticed it. We didn’t. 

Q. Did you take a seat in the bus? A. Yea 

Q. In the journey of the bus from the bus terminal at Wisconsin 
and Western Avenues toward Maple Ridge Road, was there anything 
unusual in the operation of the bus? A. I didn’t see anything unusual 
about it. 

Q. Do you recall the bus coming to a stop at Maple Ridge Road? 

A. Yes. My husband got off and I would normally have followed him 
immediately but I remembered a package and went back after it. 

380 The package was left on the seat and I went back, and by the time 

I got to the bus step he had gotten to the back of the bus; and I was sort 

of shaken up on the step, whe I suppose the impact took place. 

i 

• i • 

i 
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MR. BRESS: I object to what she supposed. 

THE COURT: Well, I think— 

THE WITNESS: Object to what? 

THE COURT: You are not concerned with that problem. 

BY MR. HORNING: 

Q. As I understand it, your husband preceded yuu out of the bus; 
is that correct? A. Yes, he did. 

Q. And then you went back to pick up the package? A. That’s 

right. 

Q. During that time was the bus at a standstill? A. Yes. 

Q. And then after you picked up your package what did you then do? 
A. I got off the bus but he had already left, so he couldn’t help me off 
as usual. It made me a little mad— 

THE COURT: I didn’t get that, Madam. Say that again. 

THE WITNESS: I say he had already gottettuxff ctheJaus. 

THE COURT: Your husband? 

THE WITNESS: And gone toward the end of the bus. By the time 
I got to the bus step and was ready to get off he wasn’t there to help me 
off but something pushed me. 

I mean, the impact was so strong that I hurried off the step and 
would have been glad if he had been there. He wasn’t. 

BY MR. HORNING: 

Q. Where were you on the bus when this impact occurred which 
you say pushed you? A. On the step. 

Q.. Were you thrown from the bus? A. Well, I was hurried; put 
it that way. I think I landed on both feet, but still it was a rather rushed 
affair. 

Q. After this had the bus moved? A. I don’t know anything about 

that. 

Q. Did you notice the lighting condition of the step of the bus as 
you were about to descend? A. I didn’t notice anything different about 
it. I mean, it was as usual. 
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Q. After the impact and your being pushed off or harried off the 

382 bus, did you notice the condition of the light of the front step? 

A. No I didn’t notice that. j 

THE COURT: The light? 

MR. HORNING: The light. j 

THE WITNESS: I didn’t notice that. 

. *i • • 

BY MR. HORNING: M 

Q.. As you were, getting oiit of the bus did you notice the position 
of the operator of the bus? A. He was there in his usual place. I 
mean, he hadn’t gotten up or anything. He was siting down as bus 
drivers usually are when you get off. 

MR. HORNING: You dropped your voice. Could you read the 
last answer? 

THE COURT: I got it. I don’t know if the jurors did. He was 
sitting down in his usual place? 

THE WITNESS: Yes, That’s right; he was sitting as usual. 

BY MR. HORNING: 

Q. By which one of the exit doors were you at thatijUie alighting? 

A. I got off in front; right by the—the front step. \ 

Q. After the impact had occurred, what did you then do? A. . I 
walked toward my husband. He was waiting for me back there at the 
end of the bus and it was fortunate too, that he waited. 

383 Q. When you arrived at the rear of the bus, was that the right , 
rear or the left rear as you look forward to the front of the bus? A. Right 
rear. 

Q. What did you see? A. Well, I saw a bright light and I am under 
the impression still— 

MR. BRESS: Objection j 

THE COURT: I sustain the objection. 

Ask her again, George. 

BY MR. HORNING: 

... j - 

Q. When you arrived at the rear of the bus you say you saw a 
bright light? A. Yes. I saw a bright light. 
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Q. Where was that bright light which you saw at that time? 

A. At the back of the bus and I am quite sure that there was still a 
light flicker of red in the upper lights when I got back there. 

THE COURT: I don’t understand that. 

THE WITNESS: Well, I don’t, either. I can’t figure it out. 

I think that was so. 

THE COURT: I mean, I don’t understand what you mean. 

THE WITNESS: Well, there are two top lights in the bus. 

THE COURT: Inside? 

THE WITNESS: No; outside. There are two top lights out there. 

THE COURT: Do I understand you went to the rear of the bus? 

THE WITNESS: I certainly did. There was a lot of excitement 
back there. 

THE COURT: What? 

THE WITNESS: There was a great deal of excitement back there 
and my husband was standing there waiting for me and I was glad he 
was standing there because if he had moved and gone across the street 
it would have been just too bad. But I am quite sure— 

THE COURT: Tell us what you saw when you went to the rear 
of the bus. 

THE WITNESS: Well, I saw— 

THE COURT: After this impact. 

THE WITNESS: I saw my husband on the back; I $aw a light on the 
back of the bus and I am quite sure I saw a little flicker of red there at 
the top. Now, how that could be I don’t know; but I think I saw it. 

Now how—I also saw a car crumbled up, sort-of, with two 
innocent and sweet young people in there who looked as if they had been 
both of them knocked out. 

MR. BRESS: Objection; objection. 

THE COURT: W T ell, somewhat immaterial, since we know they 
are dead. 

THE WITNESS: Well, that’s what I thought; but I thought—one 
of them had a little flicker of an eyelid which made me think he was 
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alive; but he wasn't; but that is all that I saw. 

You asked what I saw; that is what I saw. 

THE COURT: I think you better guide Mi's. Windom. 

BY MR. HORNING: 

Q. Directing your attention to the bright light which you say you 
saw in the back of the bus, whereabouts on that bus was that, as dis- 

i 

tinguished from the flicker of the red from the top lights? A. Well, 

I don’t know exactly. It was at the back of the bus. Now, it could 
have been on one side or the other but it was at the back of the bus and 

i 

all I noticed was that there was a bright light burning there and it 
seems to me that there was a little flicker of red at the top. 

i 

The car didn’t have any lights on it and there was no sound. We 
didn’t hear any sound of brakes or anything. Of course I got there a 
little later than my husband did. 

THE COURT: You didn’t get there until after the impact? 

THE WITNESS: No. j • 

THE COURT: So you wouldn’t have heard. 

THE WITNESS: I didn’t hear anything or see anything; no lights; 

i 

no nothing. 

BY MR. HORNING: 

I 

Q. Do you remember what color this bright light was that you 
saw when you arrived at the rear of the bus ? A. Orange. 

MR. HORNING: That is all; thank you. 

j 

THE COURT: Just a moment, Mrs. Windom. 

CROSS EXAMINATION j 

i 

BY MR. BRESS: 

Q. Mrs. Windom, you were brought, you and your husband were 
brought here by Capital Transit Company from Florida? A. Yes. 

Q. To testify in this case? A. Yes. j 

** / 

•4 'VW *. * ■“ * . •-«.<_ J',/ 1 . , 1 . 

^ ' *■' V raSS-.-yM*- v "V". ' ' 

* * * | * * 

i 

MR. BRESS: ! 

j 

Q. You have, since your arrival for the puipose of this had occasion 
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387 to talk with representatives of the Capital Transit Company on a number 
of occasions, have you not? A. Well, yes; they brought us to the hotel 
and we went down in Mr. Horning 1 s office to see; hear what we had 
written the day after we were in this bus. 

We told them what we saw and we wanted to find out whether we 
still could depend on our memories, which did check up, fortunately, 
with what we said on that night. 

Q. Were you shown any statement? A. No. But we told them 
and then afterwards they read back portions which agreed with what we 
told them. 

388 Q. Mrs. Windom, all I want — just listen to my question care¬ 
fully: 

Following the accident at some time shortly thereafter, you gave 
a written statement of what you knew about the case to the Capital 
Transit Company? A. Yes. 

Q. And you have been here for the purpose of this trial now 
for a couple of weeks? A. Well, not quite; no. 

MR. HORNING: Object to that. 

BY MR. BRESS: 

Q. Well, since before this trial started; and you have never been 
shown the statement which you signed following the accident; is that 
correct? A. I saw the notes that were there; yes. 

Q. Pardon? A. I saw that they had our notes. 

Q. They read parts of it to you. Have you ever seen the state¬ 
ment which you signed following this accident when the facts were fresh 
in your mind? A. Well, I saw the notes right there. 

Q. Did you read them? A. No. 

Q. You mean that the person at the Capital Transit Company with 
whom you talked had those notes in front of him but you never saw your 

389 own statement and read it? A. Well, I did see part— yes. I did see 
part of what was on those notes. I saw part of that; yes. 

Q. You didn’t read your whole statement, though? A. No, I 
didn’t; but I didn’t think it was necessary to. He read it accurately. I 
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mean, it was accurate information that I knew was true. I don’t see 

■. . i . 

where that gets you. He wasn’t trying to put anything over on me. It 
was the same thing I remembered. So I don't see that that's anything 
for your side; I really don't. I think you are making a mistake on that. 


BY MR. BRESS: . i 

. J. . . * 

Q. Mrs. Windom, after you were pushed off the step or hurried . 
off the step do I understand that that occurred because of some blow to 
the rear of the bus? A. Yes. 

• j 

Q. It isn't a fact that you had already just stepped off the rear 
just before the impact occurred? A. I had not stepped off the bus. I 
was on the step; I was still on the step. j . - • 

390 Q. When you say you were still on the step, would it be more 
accurate to say that you had one foot on the ground and the other fort 
just lifting it off the step? A. No; it wouldn't be accurate to say that. 

I was standing on the step. j . " . 

Q. Did you have both feet on the step at that time? A. Yes. I 
had both feet on the step at the time and was ready to get off. 

Q. When did you get off the bus? A. Immediately; in a hurry. 

Q. When did you get off the bus,. Mrs. Windom, with respect to 
the impact after the impact was completed and the bus was at a complete . 

i . 

j . 

standstill; did you then get off? A. Well, I got off, I should say, at the 
time of the impact, as nearly as I can figure it out.. That’s what happened. 

i 

The thing was impacting right while I was getting, off. 

Q. Mrs. Windom, I want to be sure that you tell us what you 
remember. A. I did. 1 •. 

L ' , 

Q. I know you are trying—what you remember, and not what you 
may be trying to |i>ure out, as you say. I want you to tell us. If you 
don't know, tell us; and if you do know, please tell us. A. . Perfectly 

i* 

willing to. f • ■ • : 

Q. This bus was hit with a force that shook the bus violently and 

- ‘ i 4 . 

391 moved it forward. I want to know if you ^whether or not youwere 
standing on the steps at that time with both feet on the steps and were not 
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thrown off the bus by the impact. A. I was. 

Q. Pardon? 

A. I was thrown off the step. I mean, I got off that step quickly; 
very quickly I would say; speedily. 

Q. If from the point where the bus was struck and the point where 
the bus stopped, it travelled some distance, you mean that the force 
of the bus moving did not throw you off, you merely think you were 
pushed off or stepped off? 

MR. HORNING: I object. 

THE COURT: Let her answer. 

THE WITNESS: Well, I don't feel that way at all. I think I was 
hurled but I landed on my feet. 

BY MR. BRESS: 

Q. In the process of going off the bus did your side strike any 
part of the bus ? A. No. 

THE COURT: I sustain the objection to that. There hasn't been 
any, except from me. 

MR. BRESS: Maybe my question isn't clear. 

THE COURT: Your question to me is quite clear! 

What happened to Mrs. Windom, if anything? I think she said 
"No. TT Didn't you? 

THE WITNESS: You mean when I got off the bus? 

THE COURT: Were you injured? 

THE WITNESS: Oh, no. I ^wasn’t injured in the least. 

BY MR. BRESS: If you were stepping off the front door there was 
a bar or a frame of the bus to your right, was there not, as you were 
standing on the step, the body of the bus? A. I don't have any idea what 
was there. All I know is that I got off quickly and I wasn't conscious of 
exactly what the bus was doing at the time. 

All I know is that I was getting off in a hurry. 

Q. And you were getting off in a hurry before the accident occurred? 
A. Well, I was on my way out, but I wasn't rushing. 

THE COURT: You were leaving the bus when the impact occurred, 
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394 


as I understand your testimony; is that right? A. Yes. 

. i 

MR. BRESS: And I am trying to find out at what position Mrs. 
Windom was a t the moment of impact with respect to leaving the bos. 
THE COURT: She said so. 

I , 

THE WITNESS: I was facing front; getting off the bus; I wasn T t 

i 

going off backwards. j ; ^ . 

* * j 

BY MR. BRESS: ! 

I • • 

Q. I am assuming you weren f t going off backwards. 


THE COURT: Go ahead. 

BY MR. BRESS: 

Q. By facing front —A. I was just getting off the bus the way 
people usually do. 

Q. 1 am trying to fix your position on the exit stairway with 

i • 

respect to the side body of the bus; with respect to where your forward 

foot was at the moment of impact. A. It was on the step. They were 

! 

both on the step; both my forward and my backward feet were on the 

step; and I don't have any idea about any sides of the bus; where they 

i 

were at the moment. I don't know. 

j 

Q. In the process of stepping off, when the impact occurred, no 

part of your body was bounced or struck or touched any part of the bus? 

. 

A. I don't think so. It would have hurt me if it had, wouldn't it? 

Q. If the bus driver said that you had just gotten off the bus 
before the impact occurred would you say that he was mistaken? 

MR. HORNING: I object.. j. 

THE WITNESS: Well, I think I know what I was doing. 

THE COURT: Just a moment. Madam, j I sustain the objection 
to that. | .. i .. 

BY MR. BRESS: j .. " . 

Q. Do I understand that it is your recollection that you were on 
the bottom step when the impact occurred? A. I don't know what step 
I was on. I was on a step, on the step getting off, and I got off quickly. 
THE COURT: Let's not pursue this. L 
BY MR. BRESS: 
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Q. When you say you went to the rear of the bus, when did you 
begin to characterize the top red lights as a little flicker of red in 
the lights in the rear, you think? A. Well, I saw it and I still think 
that that is— 

THE COURT: What do you mean when you ask her, when did she 
begin to characterize that as su ;h? 

MR. BRESS: I meant precisely that. I am laying a foundation. 

THE COURT: I don’t understand. 

MR. BRESS: Very well. Then I will modify it. 

BY MR. BRESS: 

Q. Have you previously stated that when you got off the bus and 
you walked to the rear that you looked at the rear of the bus; there 
were two red lights burning at the top of thebus? A. I didn’t say there. 

395 were two red lights burning at the top of the bus. What I said *vas that 
I saw a flicker of red light and I did, and I saw that at the time I got 
back there at the back of the bus; but I am not characterizing it or 
doing a thing to make that up. That is what I am quite sure was there; 
was that flicker of red fight. 

How is happened to be there or why it was there or how it came to 
be flickering, I am not sure. I am not a technician on the subject. 

But that is what I am quite sure I saw. And nobody told me to say 
that and nobody has accused me of saying something wrong when I have 
mentioned it. It is possible that technically it wasn’t there. I don’t 
know. But to my mind there is no doubt that what you see you see, 
and that’s what I saw, was a flickering red light. 

It was a flickering red light. I don’t know whether fit vus one red 
light or whether it was two red lights; but I still think that there was 
some red light flickering. 

Q. You said possibly technically it wasn’t there. By that — 

A. Well,- 

Q. Let me finish my question, please, and you can answer as 
long and as fully as you like: 

396 When you say possibly technically it wasn’t there, are we to 


understand from that that you have no clear recollection? A. No; 
you are not to understand that, because I do have a clear recollection; 
and I haven’t lost my memory yet entirely, either. Rut you were the 
one who called me up and told me it wasn't true. 

THE COURT: No, no. 

THE WITNESS: Yes, he did; he called me up and said that 
couldn't be true; and I still think it may have been true. 

THE COURT: Madam— 

i 

THE DEPUTY MARSHAL: Stop when the Judge is talking. 

i . . 

THE COURT: I think you will have to obey me whether you like it 
or not. . j 

THE WITNESS: All right. But he did call me up and tried to make 
me see something I didn't see. j 

I : 

THE COURT: Madam, please don't volunteer anything else, will 
you? | '■ 

THE WITNESS: All right. I will bequisf. 

j _ . . 

THE COURT: You try to confine your answers to the questions 
that are asked. We will get along much better and so will you. 

BY MR. BRESS: j 

Q. Just one question about that, Mrs. Windom: 

Do you remember whether or not the words "a little flicker of 
red light” was a term used or not used in the statement which you gave 

i 

to the transit company? A. I don't remember. 

Q. At the time you , joined your husband at the rear and made the 

'W ! 

observation at the rear, some time elapsed, £ assume, from the time 
you got off the (bus, is that correct? A. Well, it was a.few feet from 

i - * . ■" 

one end of the bus to the other; yes. , 

Q. When you went to the rear of the bus and the incident of this 
collision having just occurred with people in the other car, the focus 
of your attention was not directed to making an inspection of what 
lights were or were not on the back of the bus? A. No, they wereitft; 
it just is that I have that impression; and I have that very strongly, that 
that's what I saw. 





Q Bit you think—that is just your impression, but your primary 
interest when you went to the rear to join your husband was to see what 
happened to the people in the car that ran into the rear? A. Yes, it 
was. 

* * * * * 

WILLIAM HUTCHESON WINDOM 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HORNING: 

* * * ♦ * 

Q. Will you state your full name? A. William Hutcheson 
Windom. 

Q. And where do you reside, Mr. Windom? A. I reside at 

341 Holt Avenue, Winter Park, Florida. 

* ♦ * * * 

Q. What is your occupation, Mr. Windom? A. Insurance; 
general insurance. 

Q. And directing—of course, you are the husband of the lady 
who just testified? A. Quite right; yes. 

Q. Directing your attention to the night of December 27th, 
Saturday night, the early morning hours of December 28th, 1952, 
were you and Mrs. Windom passengers upon a Capital Transit bus 
which had an accident on Old Georgetown Road at Maple Ridge Road? 

A. We were. 

Q. Where had you boarded that bus? A. At the District line. 

Q. When you boarded the bus did you notice anything unusual 
about the condition of the bus? A. Nothing. 

Q. Or its interior, were its interior lights lit? A. Yes. 

Q. Did you have any occasion to notice the exterior lights, if 
any, on the bus? A. Not at that time. 

Q. You and Mrs. Windom the, I assume, took a place in the bus, 
seat in the bus? A. Correct. 



f 
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Q. And where were you and she intending to alight from that bus? 

* , 1 ■ ' . “ 

. > i* , * 

400 A. Maple Ridge Road and Old Georgetown. 

| & , ' " » 

Q. Were you temporarily in Washington at that time? A. We 
were visiting my sister on Custer Road, a few blocks away from the 

• 'i *« * * 

i . . . 

scene. i 


Q. Was Maple Ridge Road the stop you desired to alight at in 
order to go to that home? A. Yes; that was the stop. - 

Q. Was there anything unusual about the operation of the bus 

from the time it left the terminal until the bus approached Maple Ridge 

I ”, 

Road and Old Georgetown Road? A. I noticed nothing unusual. 

Q. As the bus came to a stop at Maple Ridge Road to let you 
and Mrs. Windom off, was there anything unusual about the stopping 
of the bus? A. It came to a normal stop; yes. 

. i 

Q. And at that time, sir, were its interior 
A. Yes. 

i . 

Q. Just tell his Honor and the ladies and gentlemen of the jury, 
in your own way, from the time that the bus came to a normal stop at 
Maple Ridge Road, what you did. A. It was a very bitterly cold night. 
I got out first. I noticed that the bus had come to a normal stop, and 
I noticed nothing abnormal about the lighting on the step.' 

401 MR. BRESS: I object, if the Court please, to this.. This witness 

is going to state impressions. I would prefer-^ - 

* * • j • •>'„ _ 

THE COOBT:, They are recollections. . . > i , . 

MR. BRESS: Well, to the extent of recollections I have no ob- 

} - 

jection; but to the extent of rationalizations and speculations or 
conjectural assumptions I would think—: ■. t; : ; * . - : 

THE COURT: He hasn't gotten into that field yet. 

MR, BRESS: I would suggest specific questions. 

THE COURT: . All this witness has said yet is exactly what.he 
says he did; and that is perfectly admissible, j, 

MR. BRESS: I am not objecting to what he said so far. I merely 
wanted possibly a caution by the Court th£t he testify only to what he 
knows and not what he speculates might have happened. 
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THE COURT: Well, that f s all right. I haven’t seen the need for 
sucha caution, but maybe there is. 

MR. BRESS: I submit that it is necessary. 

THE COURT: If you will just tell us, Mr. Windom exactly what 
you did; exactly what you saw; and don’t give us your speculation or 
conjecture or opinion about anything. 

You understand that? 

THE WITNESS: Yes, sir. 

Well, I walked back toward— 

402 THE COURT: Let’s go back to where we left off. You got off the 
bus first, you said. 

THE WITNESS: I got off the bus first; that’s right. 

THE COURT: By that you mean before your wife did? 

THE WITNESS: That’s correct; yes, sir. 

THE COURT: Take up from there and go on. 

THE WITNESS: All right. I walked to the rear of the bus. When 
I got to the rear of the bus I was just about — 

THE COURT: Why did you go to the rear of the bus? 

THE WITNESS: Because I was going to cross the street at the 
rear of the bus. 

THE COURT: When you got off the bus, where was your wife? 

THE WITNESS: She was in the bus when I got off. I got off first. 

THE COURT: You just left her, did you? 

THE WITNESS: As I say, it was a very cold night, and I was 
anxious to get to my sister’s house. So it wasn’t —although it wasn’t 
very gallant, I still walked ahead of my wife. When I got to the rear 
of the bus I was just about to step around the rear, but hesitated. 

Perhaps I looked back to see if my wife were coming. At that instant 
I heard the impact of a car in the rear of the bus. 

I had seen no light; I had heard no sound. It was just like a thunder 

403 bolt out of the clear sky. • 

MR. BRESS: Not what it was like; no analogies; he is stating what 
he saw or heard. 
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J 

THE COURT: It is kind of an admixture.j I can’t cut the line too 

i ’ * t t 

sharply, I think.. He is giving his recollection of what he saw and what 
happened and I think up to now at least, reasonably so w -- ^ 

Go ahead. - ! * . 

THE WITNESS: I had two — I don’t know whether I should refer 

... ■ ' ‘ • j 

to the word emotions bat I did. 

THE COURT: No. We don’t want that. That's the trouble that 
we may get into. ! r v* . - 

THE WITNESS: All right. I had two feelings, then. 

THE COURT: No. We don’t want your feelings. 

THE WITNESS: No? ! 


THE COURT: Mr. Windom, listen to me, sir. „ We want to know 
whatlyou did; what yftu saw; what you heard; nothing el~e— not your 
opinion, your impressions; anything but that— what you did; what you 
heard and what you saw. 

THE WITNESS: All right. > 

THE COURT: Don’t you understand? 

THE WITNESS: Yes, sir. I 

BY MR. HORNING: 

i 

. . Q., Would you tell us— : 

THE COURT: You got off the bus and you went to the rear? .: 

404 THE WITNESS: That is right. X . v 

f 

THE COURT: Now let’s start all over again. 

THE WITNESS: .1 went to the rear of the bus. I was about to. - 

p ' ‘ • * - . _ * - , ■ 

I . . * 

cross the street back of the bus when I heard this crash of a. car in the 
rear of the bus. j ... 

BY MR; HORNING: . j > ; 


. Q. Prior to that time, prior to hearing the crash, had you seen ", 

.. f ■ ■ 

or heard anything immediately preceding that? A. Nothing at all. 

Q. Can you describe the sound of the crash? A. Well, I— : 
just the—I would say, the crash, the noise you might expect when one 
body hits another, a car hits a standing car. j 

Q. As soon as that crash occurred what did you do or what did 
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you see? A. Well, I saw that the amber light in the rear of the bus 
was burning brightly. I also recollect an impression, and I T'ul say 
a definite impression, of red lights at the rear of the bus. 

THE COURT: Let me ask you something, sir: 

Do you know the difference between a red light and a reflector? 
THE WITNESS: I do. 

THE COURT: And youth ink, having that in mind— 

THE WITNESS: That T s right. 

THE COURT: That it was a red light. 

THE WITNESS: That r s what I think; yes, sir. 

MR. BRESS: I object for the record. 

THE COURT: By r ’think" I mean recollection and impression of 
what the situation was at the time. 

On what ground do you object? 

MR. BRESS: Not since your Honor has corrected the meaning of 
the word, ’’think", I can’t object. 

♦ * * * * 

406 CROSS EXAMINATION 
BY MR. BRESS: 

Q. Mr. Windom, did you observe, or can you tell us how far the 
rear of the bus moved forward as a result of the impact, if you know? 
A. Frankly I didn’t notice any motion. 

Q. Your attention at the time as a result of this crash was 
diverted so that you could not give, form any opinion as to how far the 

407 bus moved, or didn’t move? A. I didn’t notice any motion at all of the 
bus. 

Q. You didn’t notice, either, the lack of motion? A. I didn’t— 
THE COURT: Of the bus. 

MR. BRESS: Yes. 

THE WITNESS: Nothing about the motion of the i>us made any 
impression upon me at the time. 

BY MR. BRESS: 

Q. Therefore, not having made any impression, you have no 
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recollection now abotit anything that happened to the motion of the bos 
in this impact? A. Not to the motion of the bus. 

Q. Very well. 

Now, sir, as I (Understand it, you walked to the rear of the.bus 
and you wanted to cross to the rear; you turned to look to see where 
your wife was; your attention was diverted and then all pf a sudden, 
without any knowledge on your part, there was a crash; without any 
warning at all, there was a crash; that is your first knowledge of it? 
A. 1 think I turned back; looked back to see if my wife was coming. 
That kept me from stepping out between the oncoming car and the bus. 
Just at that time, while I was hesitating there, standing there, still, 

this sudden crash without any warning came; yes. . 

* * * ♦ * 


409 


BY MR. BRESS: 


Q. When you hesitated, and do I understand you looked back to 
see where your wife was? A. I say I might have looked back. I can’t 
account for my hesitating and not crossing T^iess possibly I looked back; 
but I can’t swear to it that I looked back. 


Q. You don’t know whether you looked back or not? A. I cannot 
definitely say that I looked back; no. 

Q. When this shocking incident occurred, did you immediately 
go to the car that ran into the rear of the bus? A. Well, the car was 
about; just a few feet from where I was standing. 

Q. Did you walk over to it? A. Yes, I walked over to look in; 
naturally. 

Q. Where was your wife at that time? A. I can’t speak for where 
she was.. 


Q. How much time elapsed between the time of the crash and the 
time that you recall making any observation of the rear of the bus? 

410 A. Well, I suppose it might have been a split second or a second or so. 

Q. Was the first thing you did following the crash, is look at the 
rear of the bus or look at the car or look at something else? A. Look 

V* 

at the rear of the bus; that’s the first thing I did. 
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Q. And at the time you looked at the rear of the bus was that then 
at a standstill? A. The bus was then at a standstill as I recall. 

Q. Do you recall it? A. I don’t recall it moved at all. 

Q. You do not recall whether it moved at all? A. I do not 
recall whether it moved at all. 

Q. My question now is, when you did look at the rear to o serve 
the lights on the rear, take it was then standing still? A. Yes; that’s 
my impression. 

Q. And it was standing still in the very same point where it was 
when the police arrived? A. That’s my impression. 

Q. And when you looked at the rear you saw red lights; you saw a 
big amber light? A. Exactly; that’s my impression. 

Q. It is not your impression that some time later, before you 

411 left the scene that the police came and made some test of the lights 
and by the application of a brake the amber light came on? A. No. 

Q. And you are quite as sure that you saw the amber light on 
the back as you are that you saw the red light on the back? A. I am 
positive about the amber light; absolutely positive. And I have the 
impression that I saw the red lights. 

Q. Did you give a statement to the Capital Transit Company 
following this accident? A. Somebody representing the company came 
the next morning and I gave a statement; we both gave a statement to 
this person. 

Q. Have you seen that statement since? A. Yes. 

Q. When did you read that statement? A. I read that statement 
about three weeks ago. 

Q.. Did that statement say that you saw redlights on the rear of 
the bus? A. I don’t recall that I was asked that question. 

Q. I didn’t ask you whether you were asked the question. I was 
asking whether or not there was anything in your statement that indica¬ 
ted there was any red light burning on the back of the bus when you 

412 looked at it? A. I don’t recall that in my statement. 

Q. The man who took the statement from you was an investigator 
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of the Capital Transit Company? A. He was. 

Q. You knew whether or not there were red lights burning on the 

i _ 

back of the bus was quite an important fact in your statement? A. Well, 

it seems all I did was to answer his direct questions. **/; 

i 

Q. He didn T t ask you about whether there was a red light on the 
back, did he? A. I don’t recall that La asked me that at all. 

♦ * * | * 

413 MR. HORNING: May these three photographs be marked £efen- 

dant T s Exhibits 1, 2 and 3 for identification? . . . 

(The three photographs referred to 
were marked Defendant’s Exhibits 1, 9J 

t 

and 3 for identification.) 

i 

* * * i * 

414 RALPH HERBERT BERTSCHE 

j 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 




BY MR. HORNING: 


Q. Would you state your full name, please? A. Ralph Herbert 
Bertsche. 


4 


4 


4 




Q. What is your occupation, Mr. Bertsche? A. I am a staff 
engineer at GMC Truck and Coach Division, General Motors Corporation. 

I have charge of the electrical section of the Product Engineering 
Department. j ^ 

* * * i * * * 

i . . 

415 Q. What do you mean by GMC Coach and Motor Division? A. Well, 

we are the division of the corporation which manufactures motor coaches 
and trucks, GMC trucks; GMC coaches. 

Q. By coach do you mean buses in our vernacular? A. Yes, sir. 

Q. Passenger vehicles? A. That f s right, sir. 

Q. Big ones. How long have you been employed by General Motors 



Corporation in this specialized field? A. Well, I was transferred to 
the present division in 1936. 

Q. How long have you been engaged in the electrical aspects of 
automotive engineering? A. Well, ever since I got out of college, 
which was in November of 1924. 

Q. With what company did you then go? A. Delco-Remy Division 
of General Motors Corporation. They manufacture electrical equip¬ 
ment used on cars, coaches, trades and so forth. 

Q. Ever since that time up to the present time have you been 
continuously engaged in the specialized field that you have described? 

A. Yes, sir. 

Q. What are the duties of staff engineer? A. Well, a staff 
engineer, is the departmental head, at least in our division it is, well, 
let’s say, a member of the chief engineer’s official family and also 
has charge of a section of the engineering department, such as I am. 

Q. Are you a member of any industry committees in your 
specialized field? A. Yes, sir. I am one of the General Motors 
representatives on the Vehicle Lighting Committee of the Automobile 
Manufacturers Association. 

I also am chairman of the Committee on Truck Wiring of the 
Subcommittee of the Truck Technical Committee of the Automobile 
Manufacturers Association. 

I also belong to, member of various committees of the Society 
of Automotive Engineers such as the Electrical Equipment Committee; 
Lifting Committee; and so forth. 

Q. I think that is enough generally for your qualifications, sir. 

Could you tell me, sir, in your opinion as an engineer, assuming 
that an automobile ran. into the rear of Capital Transit Bus Number 
3511 and inflicted damage upon the rear of that bus as shown in . 
Defendant’s Exhibits Numbers 1,2, and 3, do you have an opinion, sir, 
as to whether the impact of the collision could cause a fuse in the bus 
to become burned? 

MR. BRESS: Objection; without some showing that the witness has 
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418 


some familiarity with this type of vehicle. 

THE COURT: Yes. That has not been shown. : ri * 

*> , t . \ * 

MR. HORNING: Very well, I will show that. ^ 

BY MR. HORNING: * i ' « " - 

Q. Are you familiar with the type of vehicle that is represented 
by that photograph. Capital Transit Bus Number 3511, which the •/*- 
evidence shows was an ACF bus, Model 1935?' - A. To some extent; 
yes, sir. I — 

Q. Over your years of experience in this automqtive business 
have you had occasion to come in contact with such a bus as this in 
connection with your work, that is of the same general type and 

character? A. Yes, sir. j . - 

- ; • 

MR. BRESS: I object to the form of the question, as, coming in 
contact with, and general character. I think we are interested in the 

i/ 

electrical system, the kind of wiring. - ■ ' 

i- _ 

THE COURT: I think so. I think you have to be more specific. - 
BY MR. HORNING: ; 

Q. I will ask you specifically: Did you become familiar with the 
wiring on this particular bus ? ■ 

THE COURT: You mean particular type of bus, don f t you? 1 
MR. HORNING: On this very bus; number 3511. V 
THE COURT: That is what I. want to know. 

THE WITNESS: Yes, sir. f * 

BY MR. HORNING: * I : 

• r i . *. ■ . 

Q. Did you make tests? . ! 

i , • 

MR. BRESS: Fix the time and place, please. 

BY MR. HORNING: j 

• [ * * ^ ^ 

Q. When was that that you saw the bus, sir? A.. It was on the 
14th of April in a junk yard in Baltimore. ' ^ 1 - 

. MR. BRESS: What year are you talking about? 

THE WITNESS: Oh;^|his year. 

MR. BRESS: Oh, just a few weeks ago? • 

BY MR. HORNING: 


. ..t 




Q. Will you tell his Honor and the ladies and gentlemen of the 
jury the tests that you made of the wiring on that particular bus ? 

A. Yes. 

MR. BRESS: If your Honor please, we have made a request some 
time ago to locate this bus and it was not made available to us on the 
ground that the bus was scrapped. 

All of a sudden the bus is located, your Honor, at the bottom of 
a pile of junk for inspection by somebody else. I think the testimony 
ought not be considered. 

MR. HORNING: If Mr. Bress knew the deposition, he would 
know the name and address of the firm was given to him , 

MR. BRESS: I know the deposition. I took the deposition. You 
were not there; I was there. It clearly shows it was junked, and it 
shows to whom it was delivered for junk. 

THE COURT: Which disposes, it seems to me, of your objection. 

I will overrule it. 

BY MR. HORNING: 

Q. Would you tell us what tests you made in order to determine 
the circuit wiring on that bus? A. Yes, sir. It seemed that the 
important thing was to determine how the coach was wired and what 
circuits were on it; or I should say what lamps were on the circuits of 
the rear coach. 

MR. BRESS: Objection, if the Court please. This bus was 
resumed in service, continued in service for some time afterwards - 
six months afterwards—it had been repaired; and to permit a witness 
to talk about what he found several years later is not evidence of what 
the condition was prior to that. 

THE COURT: What do you have to say about that? 

MR. HORNING: There has been no change in the wiring, your 
Honor. 

THE COURT: I don T t know. 

MR. HORNING: I will connect that up. 

THE COURT: How will this witness know whether there was a 
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change in the wiring or not? 

MR. HORNING: I think he can tell which lamps were on what 
circuit. That is all I want to establish, and I will show by another 
witness who will come later that that was the condition of the bus at 
the time of the accident. 

THE COURT: Then the one who comes later ought to come first. 

MR. BRESS: I submit, yes. 

MR. HORNING: Mr. Bertsche has come from Detroit today and 
I wanted to dispose of his testimony so that he coiild get back to Detroit. 

MR. BRESS: They fc.ve the nr ah here, or he was here yesterday: 
Mr. Savage, whom I examined and who is in charge of the equipment 
and the wiring of these buses, and who has already testified as to what 
was done and that it went back into service. 

MR. HORNING: Mr. Savage hasn T t testified. 

MR. BRESS: In the deposition he has. 

MR. HORNING: There wasn't any change made in any of the 
wiring. 

THE COURT: That is what we don't know. 

MR. BRESS: Mr. Horning is in no position to testify. 

THE COURT: No, he isn't; but he says he has got someone who 
will. It is a matter of order of proof. 

As to Mr. Bertsche, it is clearly out of order, but if you tell me 
that you can supply through another witness the foundation upon which 
he has got to rest, I will let him testify. 

MR. HORNING: Very well, I can do that, your Honor. 

MR. BRESS: If your Honor please, the interrogation of the man in 
charge of maintenance, in charge of the rewiring of these buses, will 
show that they have no records, no way of showing what changes were 
made in this bus from the time of the rewiring that was done prior to 
this accident and the time of the ultimate scrapping of the bus. 

That already appears of record and I do not see, then, how Mr. 
Homing can make that statement to your Honor that he can show it. 

THE COURT: Well, tell me. . . 
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MR. HORNING: I expect to show that, your Honor. 

THE COURT: Yes. But tell me what you expect to show. 

THE COURT: If you can T t show that there was no change in the 
wiring of the bus at the time of the accident, which was in what—1^53? 

MR. HORNING: 1952, your Honor. 

THE COURT: — and 1955, when Mr. Bertsche saw it, then his 

424 testimony is clearly inadmissible. 

MR. HORNING: Your Honor, the only purpose— 

THE COURT: You have got to show in order to admit the testi¬ 
mony that you are now tendering that the electrical condition, wiring 
and whatever, was exactly the same when Mr. Bertsche saw it on the 
junk yard as it was when this accident happened. 

MR. HORNING: I can tell you what I expect to show is that, 

j 

and it is only as to the circuits, which lamps were on the circuits, and 
that has already been introduced in the plaintiffs' evidence over my 
objection on the same ground; and that is that the tail light on the rear 
of the bus, the four marker lights on the bus, the fare box light on 
the bus, and the front and rear step lights were all on the same circuit. 

THE COURT: That I think clearly you can do. 

MR. HORNING: That is all that I wanted to establish. 

MR. BRESS: If your Honor please, I object to that on the score 
that there is no showing that the circuit, in addition to wiring, that the * 
circuit was not changed at some time subsequent to the date of this 
accident on the further ground that there was no showing that the 
Capital Transit Company has been in exclusive control of this vehicle 
from the time of the accident to the present time, so that they would 
know whether or not there has been any change or pulling out of things 
or switching of something to change circuits. 

425 THE COURT: Mr. Bertsche will probably know from experience. 

I overrule the objection. He may answer, limited ’ that way. 

BY MR. HORNING: 

Q. Did you establish by any test which li ghts of this bus were on 
the same circuit? A. Yes, sir. 


^ , 


I 
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Q. Would you tell his Honor about tint? A*, The rear corner 
marker lights at the top of the vehicle, the tail light, the front 


step lamp, and the fare box lamp; also the two front markers were 
connected to the Number 5 fuse on the fuse panel. 

' . . .• 

May I say that I examined the diagram, your Honor? 

THE COURT: No. • -f *■ 

MR. HORNING: No. I just wanted you to tell us which of these 


lights were on that circuit. 



MR. BRESS: He has answered the question. 



THE COURT: Yes; that is the simple question: which were on 
the same circuit. ! , . 


THE WITNESS: They were on the same circuit, your Honor. 

426 THE COURT: The ones you have just described. 

BY MR. HORNING: 

Q. You have mentioned a fuse. Are you familiar with the type 

j • ' . 

of fuse that was on a 1935 ACF bus? . . . 

MR. BRESS: Objection, unless the witness kilows the kind of fuse 
that was in this bus at the time. We have already shown-- r 

MR. HORNING: If there is any question about it I will state it on 

i . . 

the assumption from what we have stipulated that it was a 3 AG fuse. 
MR. BRESS: That is perfectly agreeable.. I thought you were , 

' ‘t ' ' ’ 

trying to show something different. j _ . : : L- ■ . 

I thought we had a stipulation. j. 

THE WITN123S: Well, when I examined it there was no fuse at 
all. However, the fuse box was wired fog the AG type of fuse; yes, ; 
sir, ; i ■ 

BY MR.. HORNING: 

Q. Mr. Berts che, I ask you, assuming now that the electrical 

' i ' 4 

circuit which you have described, where the different lights on that 
same circuit are controlled by 3 AG Buss 10 ampere fuse and that this 
bus had a rear end collision with an automobile which inflicted damage, 
upon the rear end of the bus such as shown in those pictures, do you 
have ah (opinion as to whether or not the impact of the collision could 
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have caused the fuse to become burned? 

427 MR BRESS: Objection. This has nothing to do with the offer, 
which was to show circuit, what lights were on the circuit. Now, he is 
going into another question that depends on wiring and there is no 
showing about the condition of the wiring. 

THE COURT: Maybe the objection ought to go beyond that. It 
seems to me, and perhaps I don’t understand this interrogation which 
has gone on before by both sides, but the question, it seems to me, 
is a rather simple one: Were there lights on the back of the bus, any 
or none, at the time of the impact. It apparently is conceded that there 
were interior lights in the bus. But it may be of consequence to know 
whether there were tail lights, stop lights and so on, on the back of the 
bus. 

What happens, it seems to me, to the lights after an impact, 
hasn’t anything to do with the condition existing before the impact. And 
that’s what we are concerned with. 

If I don’t understand it, then I think you better make me more 
knowledgeable. 

MR. HORNING: There has been admitted in the Plaintiffs* case 
expert testimony that as the result of an impact a fuse could not burn 
out, from which the inference would be drawn that the light was out 
before the impact. 

I am going to establish by this witness— 

428 MR. BRESS: I object, if the Court please, and request, if there 
is an offer of proof to be made, that it be made at the bench. 

THE COURT: No. You put your proof in. I will hear Mr. 
Homing as he stands there. 

MR. HORNING: I am going to establish by this witness that an 
impact is in his opinion could cause the fuse to bum out from which the 
inference would be equally reasonable by the jury that it was the result 
of the impact which caused the lights to be extinguished and that they 
were burning prior to the accident, these that are on this circuit. 

MR. BRESS: If your Honor please, the fact that an impact could 


- 16 J 

blow a fuse, the remote possibility of that occurring, was mentioned 
in our case, too. But our testimony was that in this situation, in this 
bus, in this accident, that the impact did not produce it. 

Mr. Horning is not offering this witness for the purpose of giving 
his opinion as to whether or not the fuse blew in this case as a result 
of impact. He is merely offering him to prove generally that a rear- 
end collision could blow, and I submit that would not be admissible. 

THE COURT: He may answer. 

MR. HORNING: "Would you repeat it? 

(Question read.) 

429 THE WITNESS: I believe so; yes; under certain circumstances, 

qualifying circumstances. 

THE COURT: Well now, what are they? 

THE WITNESS: There are two, your Honor,. That is that, 
number one, — 

THE COURT: A little louder. 

THE WITNESS: Number 1, that the fuse had been in service for 
some time, in which case there is a deterioration of the element that 
takes place. 

And there is no question in my mind that a fuse that has been 
deteriorated through service could easily be broken by a severe impact. 

The second circumstance, which might also have been present, 
is that a very minor, perhaps short circuit or ground or a high 
resistance, slight high resistance at the fuse clip, which occur ^ very 
frequently, could, or would, rather, transfer enough tfrat to the element 
that it would be in a relatively fragile condition, in which case there is 

► j 

no doubt that a sharp impact would also break that under those circum¬ 
stances. - i! ■ : • * ■ 

THE COURT: Well, let me ask you something: 

Wouldn T t either of those two circumstances that you have just 
mentioned tend to cause or possibly cause the fuse to blow without any 
' impact? 

THE WITNESS: Undoubtedly, your Honor, in time.' 
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430 BY MR. HORNING: 

Q. Mr. Bertsche, what causes a fuse to burn out or to blow out, 
as the egression we use, is? 

* * * * * 

431 MR. HORNING: I believe, your Honor, at the conclusion of the 
morning’s session there was a pending question which wasn’t answered. 

MR. Reporter, will you repeat it? 

(Question read.) 

DIRECT EXAMINATION (Continued) 

THE WITNESS: Primarily the - well, it is the heat generated in 
the fusable element. In ordinary circumstances the heat is caused by 

the resistance and the electric current. 

* * * * * 

432 ALFRED EVERETT SAVAGE 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HORNING: 

* * * * * 

Q. State your^fiill name, please. A. Alfred Everett Savage. 

Q. What is your occupation, sir? A. I am the director of 
the Mechanical Department of the Capital Transit Company. 

Q What are your duties as such? A. I am responsible for the 
maintenance of all items of equipment, rolling stock. 

433 Q. Does that include buses as well as street cars? A. Buses, 
street cars, automobiles and trucks. 

Q. Are you a graduate of any university? A. Yes, sir. I am 
a graduate of the University of Maryland with a Bachelor of Science 
Degree in Electrical Engineering. 

Q. What year did you graduate as an electrical engineer? 

A. 1938. 

Q. What employment did you follow in your profession thereafter? 
A. I was employed immediately upon graduation by the Capital Transit 
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Company as a helper in the street car shops, and I progressed through the 

i 

helper-mechanics’ grades to the position of Junior Engineer, in which posi¬ 
tion I was allowed military leave to be an officer in the Ordnance Department 
during World War n, after which I returned as Equipment Engineer; then 
Assistant Superintendent of Equipment, and now Director of the Mechanical 

i 

Department. 

Q. In the course of your duties during those years were you familiar 
with the equipment of the Capital Transit Company, particularly the basest 

I 

A. Yes, sir. | • . 

Q. And were you familiar particularly with Bus Number 3511, which 

434 was involved in an accident on December 28th, 1952? A. Yes, sir. 

1 

Q. Shortly after midnight? A. Yes, sir. I was familiar with that 
bus. ' | 

Q. Did that bus come in at the time of the accident and prior thereto 

under your supervision and control? A. Yes, sir. 

j 

Q. Were you familiar with the mechanism of the bus respecting its 
electrical appliances ? A. Yes, sir. 

Q. Would you detail for us the lighting equipment which was on that 
bus at that time ? A. The lighting equipment on a bus of that type — 

MR. BRESS: Objection. 

THE WITNESS: Excuse me; on that bus. j 
THE COURT: We are talking about that bus. 

THE WITNESS: I am sorry, sir — is powered by a 12-volt battery, 
which is kept charged by a generator similar to the charging system on an 
automobile. ) 

There are headlights on that bus similar to those of an automobile 
except that they operate on twelve volts. There are marker lights marking 
the extremities of the four corners of the bus at the top. *. . • 

There are stop lights on the rear of the bus indicating when the 

i 

brakes are applied. There is a tail light to provide a red signal to the - 
rear and to illuminate the license plate. v ^ 

And there were turn signals to indicate electrically the intentions of . 
the operator. .-1 ■ » ^ . • * 
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There were, inaddition to that, eighteen interior fixtures inside the 
bus for interior illumination. There were other miscellaneous lights to 
illuminate destination signs, fare box, emergency door. That'S 4bout it. 

BY MR. HORNING: 

Q. Mr. Savage, would you tell us the lights which were amthe circuit 
on that bus, one of which lights was the tail light? A. On that bus the tail 
light, the marker lights, two step lights, which I failed to mention in the 
miscellaneous lights before, and the fare box light were all on one circuit. 

Q. Was there a fuse in connection with that circuit? A. Yes, sir. 

Q. And what electrically is the purpose of a fuse in a circuit? A. To 
act as a safeguard against overload. 

THE COURT: Say that again. 

THE WITNESS: To act as a safeguard against overload. 

BY MR. HORNING: 

Q. Would you explain that a little more clearly, sir? A. Yes. If 
something happened in that branch of the electrical circuit which would 
cause—which would be indicative of an abnormal condition signifying trouble, 
causing the excessive flow of current, rather than have the condition either 
continue or cause the wiring of the bus to become hot and perhaps cause a 
fire, there is a unit known as a fuse placed in the line which is designed to 
melt at a certain current after a certain time. 

And that will, just as in your own home, protect that branch of the 
electrical circuit. 

Q. Mr. Savage, were the stop lights that you mentioned on that same 
electrical circuit with the tail light? A. No, sir. 

Q. Would you explain how the stoplight becomes actuated and how it 
can remain actuated? 

THE COURT: Say that again, Mr. Homing. 

BY MR. HORNING: 

Q. Would you explain how the stop light becomes actuated; whether it 
can remain actuated, and when it ceases to be actuated? A. The stop lights 
on that bus were actuated by a switch operated by air pressure so connected 
that when air was applied to the brakes to stop the bus it also automatically 
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437 actuated the switch to illuminate those stop lights. Also since the rear 

doors of the bus are interlocked in such a way for safety that the brakes 
are always applied when they are open, the stop light would be — the stop 
lights would be on during the time the center door is open, whether or not 
the foot brake pedal was depressed. j • 

Q. So long as the operator keeps the foot pedal depressed, what is 
the effect upon the stop lights on that bus? A. They will continue to bum. 

Q. And when he releases his pressure from the foot brake at the 
bus what happens to the stop light? A. If the center doors are closed the 
stop lights will go off. 

MR. BRESS: By center doors you distinguish from the front door on 
the right side? ! 

THE WITNESS: Yes, sir. - 

MR. BRESS: You mean the rear door when you talk about center door? 

I 

THE WITNESS: Yes, sir. j . 

BY MR. HORNING: j 

Q. Mr. Savage, you explained about the lights at the doors onuthat bus 

i 

being on the same circuit with the tail light. Would you tell us what the 
position of the lights on the steps on that bus was? A. Yes, sir. There ^ 
was a light placed in it, you might call it, the wall of the step well of the 

438 center door, or rear door, to illuminate the steps at such times as the 
marker light, step light, tail light, fare box light circuit was turned on, 
and that light burned continuously as long as the switch was on. 

There was a similar light connected, or situated to illuminate the 
front steps which was so interlocked with the front door that it burned 
when the front door was open, only— 

Q. Where was that light situated? A. Above the floor in a cowl 
arrangement in the front of the bus, so that the light was, oh, I would say 
six inches above the floor of the bus and so focused to spill its light on.the 
front steps of the bus. 

j 

Q. You mentioned the interior lights of the bus, eighteen of them. 

How were they distributed in that bus? A. They were nine on each side. 

Q. I show you photographs, Defendant's Exhibits Numbers 1, 2 and 

. i ' 
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3, and ask you to point out on Defendant’s Exhibit Number 2 what you refer 
to as marker lights. A. The marker lights are the two lights we see in 
this photograph marking the upper extremities of the bus at the corners. 

Q. These two that I have my fingers on now? A. Yes, sir. 

(Shown to the Court.) 

439 MR. BRESS: These have already been identified by the police where 
these lights are. I think this is all repetitious. 

THE COURT: I think s^, too. 

MR. HORNING: I don’t think the police made any mention about, and 
I may be in error about his, about the directional lights. 

MR. BRESS: You are correct; they didn’t mention it because they are 
not involved. 

MR. HORNING: He has mentioned them so I wanted to point them out. 

THE COURT: Directional lights are not involved. 

MR. HORNING: Very well, your Honor. These photographs have been 
exhibited to the jury and it was simply to explain what had not theretofore 
been explained in the evidence. 

MR. BRESS: I have no objection to his pointing out which were 
directional lights. 

THE COURT: My question is, what difference does it make about 
directional lights, because the bus was obviously at a stop. 

MR. HORNING: That is correct, your Honor. It was just to explain 
what might not otherwise in the photograph be explained. 

BY MR. HORNING: 

440 Q. Mr. Savage, would you describe for us the wiring of that bus to 
afford the passage of electrical current to the stop light? A. The bus was— 

MR. BRESS: I object unless this witness—this witness can testify as 
to personal knowledge on the wiring of this bus. 

TCOURT: He has already said he can. 

MR. BRESS: He said he can. 

THE COURT: I thought he said so. 

Well, let’s find out. Ask him. 
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[ 

BY MR. HORNING: 

I 

Q. Were you familiar with the course of the wiring in the bus to get 

i 

the current— 

i 

THE COURT: The bus we are talking about. 

MR. HORNING: Yes, sir; Number 3511. 

BY MR. HORNING: j 

Q. To get the current to the rear light. A. The buses were wired 
under my general supervision. 

THE COURT: All of them alike? 

THE WITNESS: Of that type of bus; yes, sir. 

i 

MR. BRESS: Do I understand that he is basing his answer on what 
he knew generally about buses of this type and their wiring and not about 

i 

tTis particular bus ? 

j 

THE WITNESS: There is a question in my mind as to the degree to 
which— 

i 

MR. BRESS: They vary. 

THE WITNESS: — this knowledge is requested. 

MR. BRESS: Your Honor, I am making my objection, because I 

.. 

have already interrogated this witness and therefore I am objecting because 
I want to have it clearly understood whether he is testifying about this bus 
or based on general wiring principles. 

BY MR. HORNING: | 

Q. Mr. Savage, were you familiar with this particular bus, 3511, 
and its wiring method? 

MR. BRESS: Wiring method. Mr. Homing knows exactly what my 
point is and I know he can ask a Question that will elicit the correct, precise 
answer. j 

i 

MR. HORNING: I am sorry. I don't know what your point is. And 

i * ' . 

I am asking him— 

THE COURT: So do I. 

i 

BY MR. HORNING: 

Q. As general superintendent— 

THE COURT:. Don't know— 
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BY MR. HORNING: 

Q. As general superintendent of the equipment, Mr. Savage, did 
you know the manner in which the current flowed in this particular bus. 
Number 3511, from the battery to the rear light? 

442 MR. BRESS: Objection, if the Court please. It is obvious that the 
manner in which current flows is through a wire. This is trying to get 
that kind of an answer to show possibly personal familiarity with the 
wiring of this bus and this man is not familiar with it. 

If he says he is,then he can testify and I will cross-examine. But 
before he testifies, I think he ought to be required to answer questions as 
to whether he is familiar with the wiring on this bus and I thought that is 
what you wanted to know. 

THE COURT: Yes, I thought so, too. But I also though we have the 
answer. 

MR. BRESS: I don't think so, your Honor. 

THE COURT: Well, maybe not. Suppose we interrupt Mr. Horning 
ana ask him right now. 

BY MR. BRESS: 

Q. Are you personally familiar with the location of the wiring on 
this particular bus in connection with the rear panel of the bus? A. In 
connection with the rear panel of the bus; yes, sir. 

Q. You know the location of the wires, location of the wires in 
tHiL^'s? A. Yes, sir. 

443 MR. BRESS: AH right. 

BY MR. BRESS: When did you acquire- 

MR. HORNING: I object to this cross-examination, if the Court 
please, at this time. 

THE COURT: It is unusual, I must confess, but what we are trying 
to get at is the fact of the matter. 

Mr. Savage is really called as an expert, plus a factual witness to 
a degree. 

I think we ought to find out, and we might as weU find out now as 
later, whether he is qualified to testify about this bus, and that's why I 
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suggested that Mr. Bress ask him now. 

What is wrong with that? 

Mr. HORNING: I think the gentleman has showed that he is qualified, 
that this equipment was under his— 

THE COURT: We are talking about this bus. 

MR. BRESS: I can clear that up. 

THE COURT: Do. 

BY MR. BRESS: 

Q. Mr. Savage, do you r f nember my cross-examining you on 
January 28th, 1955? 

THE COURT: Now you are really getting into cross-examination. 

MR. BRESS: I am cross-examining to show i; j was asked this 
question before a "id answered he didn f t know. 

THE COURT: Well, you • ait >til you get to that point. 

BY MR. HORNING: 

Q. Would you explain to us the wiring on this bus? A. Yes. The 
wiring to those lamps comes down the left-hand-side of the bus as you face 
the front. And in general, — 

MR. BRESS: Object to what there is in general. He is asked about 
a particular wire. 

THE COURT: I overrule the objection. 

Go ahead. 

THE WITNESS: And in general, from (a), the point where it leaves 
the cable coming down the side of the bus, the wires are aligned out to the 
fixtures. 

THE COURT: Well now, perhaps we should inquire what you mean 
when you say "in general." 

THE WITNESS: Well, I wasn’t sure how much detail your Honor 
wished, sir, and I wanted to indicate— 

THE COURT: The less I have the better I like it but I don’t know how 
much we need, but "in general" is, obviously, a generalization. 

Now we are talking about this bus, which you say you know something 


about. 
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THE WITNESS: Yes, sir. 

3HE COURT: What about the wiring in this bus? 

445 THE WITNESS: The buses—I am sorry— the cable of wires to these 
various fixtures come down the left-hand side of the bus and leave their 
cable and travel to the various fixtures in a manner most appropriate to the 
contour of the bus. 

That is, they follow the contour of the bus to the fixture. 

BY MR. HORNING: 

Q. Now, directing your attention specifically to the rear light of 
that bus, would you tell us the method by which the rear light was in¬ 
corporated in the bus and what was inside of the light, and its position? 

MR. BRESS: I submit, if the Court please, its position is s v jwn 
on the photograph and the fact that there is a rear fixture there is also 
apparent. 

THE COURT: I overrule the objection. You may answer. 

THE WITNESS: You say the rear light. You mean the tail light? 

BY MR. HORNING: 

Q. Tail light; yes, sir. A. The tail light bulb is mounted in a 
fixture which holds that in a horizontal position and fits into a socket 
which has a terminal on the rear to which the wire feeding that socket is 
connected. 

446 Q. Is the wire which feeds the socket: Was it insulated or uas it 

not insulated at that point? A. Up to the point of connection to the 
socket, it was insulated. However, the wire is affixed to a terminal at 
the back of the socket which of necessity is bare. 

Q. With relation to the chassis of that bus— 

MR. BRESS: If the Court please, I move the answer of the witness 
be stricken unless he is describing this particular tail light or is speaking 
of tail lights generally. 

THE COURT: Does it apply to this bus as well as to others that you 
have just said? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 
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BY MR. HORNING: 

Q. With reference to the chassis of the bus, how far was that point 
of connection to the socket from the chassis of the bus? A. I have never 
measured that distance. However, it is more than sufficient under normal 
conditions to provide electrical safety. 

Q. Could you tell us approximately how far it was from the chassis 
of the bus? A. I would estimate an inch. 

Q. Mr. Savage, when did you first see Bus 3511 after the accident 

447 which occurred out on Old Georgetown Road and Maple Ridge Road? 

A. I was called at home to come out and secure the release of the bus 
after the accident at the police department in Bethesda, Maryland. 

Q. And approximately what time did you arrive there that night; 
that is, early morning hours of December 28th? A. I would judge it 
to be between 2:00 and 2:30 in the morning. 

Q. Where was the bus at that time? A. It was on a parking lot 
across the street from the police station. 

Q. Did anyone accompany you? A. Yes, sir. First I picked up 
our acting foreman from the garage, and with him I met a police officer, 
whose name I do not know, in the basement of the police building and he, 
together with another Capital Transit man, who was already with him, 
the four of us went over and examined the bus. 

MR. BRESS: Will you name these people? 

THE WITNESS: I can T t name the officers, sir, but the mechanic or 
the acting foreman that accompanied me was named Bohrer; and the man 
who was already with the police officer was our Division Superintendent 
whose name is Dodd. 

BY MR. HORNING: 

448 Q. Did you make an examination of the bus at that time and place? 

A. Yes. 

Q. Just tell us what you did; what you observed. A. I observed 
that the marker lights and tail lights were out. I had the man that I had 
brought up with me, Mr. Bohrer, pull the fuse in that circuit and look at 
it. We found that it was blown. He replaced the fuse and the marker lights 
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came back on. The tail light did not come on. 

So Mr. Bohrer took the bezel and lens off the tail light and we found 
the bulb, although the glass was intact,' the filament and the glass bed which 
supports the filament inside of the bulb had been broken off as though from 
a severe impact. 

MR. BRESS: Objection, if the Court please, as to the characteriza¬ 
tion. 

THE COURT: Yes. I will ask the jurors to ignore that/ 

THE WITNESS: What I meant to convey, sir, was that it wasn’t 
the normal type of a burn-out where the filament is separated. 

THE COURT: It was out? 

THE WITNESS: It was not. The entire assembly had broken off and 
was lying in the glass of the bulb. 

BY MR. HORNING: 

Q. I think you saidobserved the fuse when the mechanic took it 
out. A, Yes, sir. 

Q. Where was the fuse box on that bus located? A. It was on the 
left of the drivers position in the wall. 

Q. And when that fuse was replaced I believe you said the marker 
lights lit up? A. Yes, sir. 

Q. When that was done, what did the police do with the bus? A. 
There was no comment from the police officer— 

MR. BRESS:' Object. 

THE COURT: We don’t want comment. 

THE WITNESS: I am sorry, sir. 

THE COURT:: Mr. Horning, make it plain what you are asking. 

BY MR. HORNING: 

Q. Was the bus then released to you, sir? A. After the police 
officer observed the bulb in the tail light and its condition, he released 
the bus. 

MR. BRESS: I object to this type of answer. 

THE COURT: No; that is all right. 

THE WITNESS: Well, that is the sequence in which it occurred. 
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450 BY MR. HORNING: 

Q. Mr. Savage, did you observe the condition on the rear of the 
bus respecting damage to the bus? A. Yes, sir. 

Q. Can you tell us whether you have an opinion as to whether or not 
from the damage which was inflicted upon that bus the fuse of . the bus Was 
caused to be burned ? 

MR. BRESS: Objection. 

THE COURT: Don’t answer that yet. 

Oh whatt: ground ? 

MR. BRESS: I don’t believe that by reason of his being in charge 
of maintenance— 

THE COURT: He is an electrical engineer. 

MR. BRESS: He has a B.S. Degree in Electrical Engineering, but 
apparently has never practiced it. He has been in charge of maintenance, 
which includes straightening fenders, putting new tires on buses— 

MR. HORNING: I object to this sort of characterization. There is 
nothing like that in the evidence. 

MR. BREESS: And the general maintenance of the rolling stock does 
not qualify a man to have a professional opinion as an expert concerning 
a matter involving electrical matters. He might have some feeling about 
it but I don’t believe he is a qualified e:sq>ert. 

451 THE COURT: Mr. Savage, tell us, if you will, please, why you 
think you can answer Mr. Homing’s question. What qualification do you 
have to answer that? I, for instance, couldn’t. Start from mesandjjo 
on from there. 

THE WITNESS: All right, sir. I saw the rear of this bus which had 
been obviously struck. The tail light—you see, when that— 

MR. BRESS: I object. 

THE COURT: Before you get to what you already arrived at, what 
we want to know now is whether you are qualified to answer that question. 

MR. BRESS: If your Honor please, may I interrupt? 

THE COURT: You may. 

MR. BRESS: I have three answers by this witness under oath already 
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that he does not know what caused it. And now for Mr. Horning to ask 
the question at this time I should think gives me sufficient reason, 
sufficient basis in this record to object on the ground that he is not 
qualified because he has already testified he doesn’t know. You can ask 
him if that is not a fact. 

THE COURT: Is that so? 

MR. HORNING: I don’t recall the deposition. 

THE COURT: If it is so, then I will sustain the objection. 

452 MR. BRESS: I can show it to you in three places. 

MR. BRESS: Page 35. 

THE COURT: This is the deposition taken— 

MR. BRESS: January 28th of this year. 

THE COURT: Of this witness? 

MR. BRESS: Of this witness. I asked him the questions; Capital 
Transit was there to cross-examine; and three separate times he stated 
he did not really know what caused the— 

MR. HORNING: There is a lot of difference between that and having 
an opinion. Your question is whether he knew positively. 

THE COURT: What we are presently confronted with is whether he 
is qualified to give an opinion. 

MR. HORNING: I respectfully submit he is qualified. 

THE COURT: There is obviously a difference between knowing 
something and having an opinion about it. 

MR. HORNING: That is the situation. 

THE COURT: What I am concerned about is whether Mr. Savage is 
qualified by education and/or experience to give an opinion about this thing. 

MR. HORNING: I think he has testified about his education and his 
graduation from the University of Maryland in Electrical Engineering. 

I think your Honor asked him a question as to what experience he had 

453 had. 

THE COURT: I was satisfied about it. 

MR. BRESS: Could I call your Honor’s attention to this: 

”Q. Do you knew when this fuse was blown or what caused it to be 
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blown?” That is Page 35. "A No, sir.” That is page 48. 

”Q Then your opinion that it was blown ’inost probably as a result 
of the accident’ is in no way influenced by your employment? 

”A No, sir. 

”Q You mean yes, sir? ”A I mean that it is not influenced by my 
employment. 

”Q But when I asked you a little while ago as to whether or not 
you knew what caused this fuse to be blown, you said you did not 
know of your own knowledge. 

”Mr. ARNESS: With certainty, you asked him, and of his own 
knowledge. 

”BY MR. ARNESS: 

”Q Well, you don’t know what caused this fuse to be blown; isn’t 
that a fact? ”A That is not in conflict with what I said. 

”Q 1 know it is not in conflict. But that is a fact; you don’t know 
what caused it to be blown? ”A Of course not. ” 

Then again, — 

THE COURT: That is the end of that, isn’t it? 

Let’s go back again, Mr. Thiel, can you find the question? 
(Question read.) 

THE COURT: Answer yes or no. Do you have an opinion# 

THE WITNESS: Yes, sir. 

THE COURT: Then yours is a matter of cross-examination. 

BY MR. HORNING: 

Q. What is your opinion, Mr. Savage? A. My opinion is that 
the fuse could have been blown by two very definite possibilities. 

MR. BRESS: Objection to the possibilities. This is not an opinion 
in relation to this incident. 

THE COURT: I overrule the objection. You may answer. 

THE COURT: Two definite possibilities? 

THE WITNESS: First, sir, when the bulb was damaged in the way 
I found it, the two wires which suppoijt the filament could well have been 
crossed at the time of the—as a result of the breakage and at the time of 
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455 the accident, and blown the fuse. 

Second, the fixture mounted on the sheet metal at the rear of the 
bus was subjected to an impact which could very well have forced that 
completelytb'.ck into another portion of the chassis, which was a short 
distance behind that and grounded the terminal of the socket of that 
fixture to the bus, which also could and would have.blown the fuse. 

MR. BRESS: Objection, if the Court please. I move that the 
answer of the witness be stricken because of the hypothetical basis upon 
which it is predicated. 

There is no evidence of any crossing of wires. 

THE COURT: I overrule the objection. 

BY MR. HORNING: 

Q. Mr. Savage, was this bus subsequently repaired and placed back 
into service? A. Yes, sir. 

MR. HORNING: That is all; thank you. 

CROSS EXAMINATION 

BY MR. BRESS: 

Q. At the time of this accident this bus had almost three-quarters 
of a million miles on it— 

MR. HORNING: I object. 

THE COURT: I overrule the objection. 

MR. BRESS: Is that correct? 

THE WITNESS: Approximately. 

BY MR. BRESS: 

456 Q. And as a matter of fact, when you put that back into service in 
1953, you junked it in 1953 after repairing it? 

THE COURT: What do you mean by that? 

MR. BRESS: Sold it for junk in f 53.' 

BY MR. BRESS: 

Q. You sold it for junk in T 53 after you put it into service, after 
you made the repairs caused by this accident? A. Unfortunately that was 
the only customer we had for a used bus. However, the bus operated 
i nearly a year; from early 1953 until the last few days of 1953, before it 
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was retired. 

Q. Do you have any records showing that? Why do you say the 
last few days of 1953 ? A. Yes, sir; we have records to show— 

Q. As a matter of fact, — 

MR. HORNING: I object. Let him finish his answer. 

BY MR. BRESS: 

Q. Where is your record? A. I have no record with me. However 
I checked the record before I left the office to determine the date on which 
it was retired. 

Q. Were you asked not to produce those records? A. Of course 

not. 

Q. You know when I cross-examined you some time ago I went 
into those records in some great detail, did I not? 

MR. HORNING: Object to that, if the Court please; this is im¬ 
material to any issue here. There wasn’t any question raised about any 
record of the company as to the date that it «vas sold. 

MR. BRESS: Oh, yes, there was. It is right in this deposition. 

MR. HORNING: You asked in the deposition about maintenance 
records and not about any sale record. 

MR. BRESS: Yes, there is. 

MR. HORNING: You can put your question and we will then find out 
what the situation is. 

MR. BRESS: I am asking the questions on cross-examination. 

MR. HORNING: Well, I object to the question. 

THE WITNESS: I of course don’t have the deposition in front of me. 

MR. HORNING: Mr. Savage, wait until his Honor rules. 

MR. BRESS: What is the last— 

THE COURT: Well, in this situation I don’t know how to rule. 

MR. BRESS: I don’t know what the last question is, myself, now. 

THE COURT: I think I know what the question was. 

Read the question. 

(Question read.) 
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BY MR. BRESS: 

Q. Is that not correct? A. You went into the records that I had 
with me at the time. 

Q. And in those records, those records revealed how many miles 
the bus had run, — 

MR. HORNING: I object. 

BY MR. BRESS: 

Q. —isn’t that correct? 

THE COURT: How many miles? 

MR. BRESS: Yes, your Honor; the mileage; and also when it went 
out of service. 

THE COURT: Tell me what that has got to do with it. 

MR. BRESS: It has got to do with answers to Mr. Homing’s 
questions. 

I wanted to show that this bus, following this accident was repaired 
promptly in January, put into service, and then junked in the same year. 

THE COURT: So what? 

MR. BRESS: Well, for the purpose of reflecting upon the question 
of deterioration; the condition of the bus that was referred to by the 
previous witness. 

THE COURT: We are concerned with the condition of the bus, 

459 physical, shall I say, at the time of this accident; whether it was old or 
not may not make any difference. 

There are taxicabs running around the streets every day, running 
pretty well. 

MR. BRESS: It may have some bearing, your Honor, as to whether 
this was in good condition or one that had seen its better days. 

MR. HORNING: I object, if the Court please. 

THE COURT: I sustain your objection. 

BY MR. BRESS: 

Q. Do you have the maintenance records on this bus leading up to 
December 27th, 1952? 

MR. HORNING: Object; immaterial. 
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THE COURT: I overrule that. 

THE WITNESS: I brought no maintenance records with me, sir. 

I have the records that I showed you at the time of the deposition. 

BY MR. BRESS: 

Q. We have talked about that and they have ruled against me on that; 
and I am talking now only about maintenance records up to the mouth of 
December, 1952. Do you have such records? 

THE WITNESS: No, sir. 

THE COURT: He wasn’t asked to bring them, was he? 

MR. BRESS: He wasn’t askedto bring them. I am asking whether 
460 or not he has them. 

THE COURT: He says he doesn’t. 

BY MR. BRESS: 

Q. They are not in existence, are they? A. No, sir. 

Q. What happened to those records? 

MR. HORNING: I object; it is immaterial. There is no allegation 
in the pretrial order in this case; there is no issue on that respecting any 
maintenance prior to the date of this accident. 

THE COURT: That is a detail that I wouldn’t suppose mormally would 
find its way into a pretrial order. 

MR. HORNING: Or in a complaint. There is no charge that the 
bus was not properly maintained. 

MR. BRESS: Oh, yes; that is the charge; if it had been in proper 
shape it wouldn’t have been in this condition. 

THE COURT: To a certain extent it is. 

MR. BRESS: If it had been properly maintained Che lights would 
have been on on the rear of the bus. 

MR. HORNING: Maintenance records would include repairs, over¬ 
hauls, engine— 

THE COURT: We could exclude that. 

I overrule your objection. 

BY MR. BRESS: 

Q. When you retired this bus in 1953, your records were retired 
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461 with it, were they not? A. Yes, sir. 

Q. And as of the time of the retirement of this bus and of these 
records, Capital Transit Company knew of the pendency of this case? 

A. Yes, sir. 

Q. Now you just testified at the end of your direct examination that 
there was a possibility that the fuse could have blown by reason of the 
crossing of wires inside a bulb that was located in the tail light. Is that 
what you said? A. Yes, sir. 

Q. Have you seen fuses blow because of wires inside a little bulb, 
inside a tail light? A. Yes, sir. 

Q. And when have you seen that happen? A. I couldn’t answer, 
sir; because I took no particular— 

THE COURT: Did you ask him when? 

MR. BRESS: Yes, when— 

BY MR. BRESS: 

Q. When did he ever see that happen? A. Well, they .were all, 
of course, prior to this happening, and I took no note of them for the 
record. 

Q. There was nothing about this bulb that would indicate to you 
if there were any filament wires inside the bulb crossed when that occurred. 

462 You don’t know when that occurred? A. No, sir. 

Q. And when you saw the filament inside the bulb broken, you mean 
the stem that holds the very thin spidery wire, that filament, the bigger 
stem in the middle was also lying loose in the bulb? A. Oh, this type 
of bulb—there are two wires—heavy wires that come through the base. 

Part way up there is a glass bead which is molded on those wires to separate 
and support them. The wires fan out and suspended between them is the 
fine wire of the filament. This breakage occurred immediately behind— 
immediately below the glass bead, between the glass bead and the base, 
so it left the two heavy wires standing. 

Q. And you can’t tell which broke first, the bead or the filament or 
the stem? A. The breakage I observed was that of the wires behind the 
bead. The bead itself was intact. I had no way of testing the filament to 



181 


determine that it was. 

Q. You did not and you have no personal knowledge of any inspection 
of this tail light prior to this accident? A. Yes, — 

Q. You have not any personal knowledge that this tail light was 
working prior to this accident on this night? A. I have the assurance 
of one of my— 

63 Q. Don T t tell me any hearsay. 

THE COURT: No, no; he is asking about your own personal knowledge. 

THE WITNESS: No, sir; I was not present when it was inspected. 

Is that what you mean, sir? 

THE COURT: That’s right. 

BY MR. BRESS: 

Q. Are you aware of the fact that engineering-wise you have fuses 
that blow without regard to any impact at all on motor vehicles? A. Of 
course. 

Q. And whether it is a General Motors bus or an ACF bus of this 
type, fuses on them do blow without regard to whether they are in an 
accident or not, don’t they? A. Yes, sir. 

Q. And you use many fuses every month at Capital Transit Company . 
by replacing in vehicles which are not involved in any accident; is that 
not correct? A. The term ’’many” is rather nebulous but we do replace 
fuses in buses that are not involved in accidents. 

Q. As a matter of fact, in your private car, haven’t you had the 
experience of a fuse blowing without being in an accident? A. Well, the 
equivalent of it; yes, sir; they have a circuit breaker. 

Q. Do you know what are the factors without collision or short- 
circuit that produce the blowing of a fuse in a vehicle which is not involved 
in an accident, or do you think that they blow only when there is a short- 
circuit or a collision? A. If I understand your question correctly, 
a fuse can blow as a result of prolong qc’/carrying of current just above its 
rating. 

Q. And that occurs without regard to any collision or damage of any 
kind; is that correct? A. Yes, sir. 
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Q. And that can occur without regard to current if there is too 
much resistance in the clip? A. That causes a fuse failure but not of 
the same type. 

Q. It causes what is known as a fuse to blow, does it not? A.. It 
would cause the fuse to get hot at the loose clip and for the end of the 
fusible Mnk to„unsolder itself from the end of the fuse. 

Q. You would then disagree with the fact that the high resistance 
in a fuse clip would transfer enough heat to the element to cause it to 
blow; you would not agree with that? A. I am not certain that I would 
even want to give you an opinion. 

Q. You couldn T t say whether that statement— A., No, sir; there 
are too many variables involved there, sir. 

Q. Isn’t t >a fact that at the deposition I, apart from asking you 
about what might have happened, directed your attention to this particular 
bus, this particular fuse, these particular lights, and I said to you: 

”Q What, if anything, did you observe on this bus physically 
that would produce a blown fuse? ”A (Pause.) This having 
happened over two years ago, I frankly can’t answer with 
certainty. 

”Q At least a half minute elapsed between my question and 
your answer, and in that interim you tried your best to remember 
what there was, if anything, on this bus that could have produced 
the blown fuse and you couldn’t come up with any answer. Is that 
correct or not, what I have just stated?” 

MR. HORNING: What page are you reading from? 

MR. BRESS: 51 
BY MR. BRESS: 

Q. And your answer was: 

”A You phrase it rather differently than I would hope it 
would appear in the record, because I was trying to give you a 
best possible answer. 

”Q I know that, and that is why I phrased it just that way. I 
know you are trying to give your best possible answer. But you 
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don’t have any answer to give other than what you did just give 
and you thought hard to give a proper answer; is that correct? 

M A I wish they would hold these things sooner after the 
accident. 

”Q As a matter of fact, if there was something specifically 
physically about this bus following the accident that could account 
for a blown fuse, it would have been an item which you would have 
felt duty bound and pleased to contain in your report, but you 
found no such item; is that correct? 

”Q None that I remember. ” 

A. It is obvious to you, sir, that there was confusion involved there 
because you held in your hand at the time I gave that deposition and I 
held in my hand a report that I had made to my company stating that I 
had seen these things and that they had probably, they had probably caused 
the fuse to blow and it was the subject of our discussion in the deposition. 

I am sure that you argee that those answers arrived out of some 
confusion of going back and forth over it repeatedly, over the same ground, 
and that I intended, of course, that I—I couldn’t tell you exactly what 
blew that fuse. 

467 Q. I agree with everything, except when you say ’’confusion”. 

I do not agree there was any confusion here when I asked these questions. 

A. If I were in your position, I wouldn’t. 

THE COURT: Let’s not argue, either the witness or Mr. Bress, 
with each other. 

I think the witness is entitled to * iplain his answers to the questions 
that you asked in your deposition. 

MR. BRESS: I have read the questions and answers. Those questions 
and answers as read by me did occur at that deposition; is that not correct? 
THE WITNESS: If they are in the deposition I will agree that they 

could. 

THE COURT: You mean by that you don’t remember? 

THE WITNESS: That’s true, sir— that is, word for word. 

THE COURT: Yes. 
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BY MR. BRESS: 

Q. What is it you don’t remember? 

THE COURT: He doesn’t remember word for word. 

BY MR. BRESS: 

Q. But as I had read it, there is nothing that I read that seemed 
inaccurate to you? 

MR. HORNING: I object to that. 

MR. BRESS: Can we stipulate that I read it correctly? 

MR. HORNING: Oh, yes. 

MR. BRESS: Very well. 

THE COURT: I overrule the objection. 

Let’s put it another way. Is it your recollection that what Mr. Bress 
has just read to you is substantially accurate? 

THE WITNESS: Yes, your Honor, it is. 

BY MR. BRESS: 

Q. I ask you today if it is not a fact that as of January, 1955, it 
was your opinion that based on your examination of the bus you found 
nothing about the bus physically that could account for the blown fuse? 

THE COURT: That could account for the what? 

kx-. BRESS: Blown fuse. 

Tr. * VTTNESS: No, sir; you have my report in writing to the 
company that states exactly the opposite. 

BY MR. BRESS: 

Q. Is your testimony today different from the answer to this 
question: 

’’Q As 3. matter of fact, if there was something specifically 

about this bus following the accident that could account for a blown 

fuse it would have been an item which you woulc^have . 
bound and pleased to contain in your report, but you found no such items; 

is that correct? 

”A None that I remember. ” 

Is your testimony today different from that or is that still a correct 
answer? A. My testimony at all times, sir— 
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Q. Is that the correct answer? A. I do not know what specifically 
blew that fuse but I know what could have caused it and the signs were 
obvious. 

Q. Mr. Savage, did you ever at any time during the course of 
this whole examination on the deposition suggest any possibility of the 
crossing of wires in a bulb? If you did not, when did you think of that? 

A. Y,/u will find on the memorandum that I wrote the day after the 
accident— 

Q. You are not answering my question. A. If you want to know 
when I thought of it, I will tell you: About 2:30 in the morning when I 
first looked at that bus. 

Q. You did not mention that in your deposition. You made no 
reference to a bulb in your report. A. Well, I wasn f t in a position of 
volunteering anything for that deposition. I answered your questions 
to the best of my ability. 

MR. HORNING: He has mentioned the report which was before 
them and Mr. Bress has a copy of the report; if he doesn’t, I have the 
original. 

470 THE COURT: I think it is proper cross-examination, nevertheless, 

BY MR. BRESS: 

Q. Did you ever, in answer to the many questions which I put to 
you at the deposition concerning some possible explanation how you 
could account for the blown fuse, —did you ever suggest the possibility 
that you suggest today of a fixture which was subjected to an impact 
which could force it back into the chassis? 

Did you ever mention that? Just answer that yes or no. 

A. I tried to. 

Q. Do you mean that you were not given an opportunity fully to 
answer the question at the deposition? A. Not consciously; no, sir. I 
don’t mean to reflect on you at all, but you asked a question, as I remember, 
to the—about what I saw and thought caused the fuse to blow, and I be¬ 
gan by saying that the bus sheet metal had been badly distorted by the 
impact of an accident, or it was run into by an automobile, or words to 
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that effect; and you cut me off by saying you didn f t want my Capital 
Transit answer; and we didn T t pursue that matter any further except 
specifically as to what blew that fuse. 

I think you will find that there. 

Q. I referred to one of your answers as a typical Capital Transit 
answer, did I not; you are bringing that out? A. Yes, sir. 

Q. But after you gave that, I said; 

"Do you know when this fuse was blown or 'V’bat caused it to 
be blown", and your answer was clear: 

"No, sir." 

And you did not ask at any time for an opportunity to explain what 
you meant by "No, sir," did you? 

THE COURT: He said— I don’t get quite the point of this. Mr. 
Savage has said today that v ^ doesn’t know what caused the fuse to blow, 
but he is giving an opinion on how it could have been blown. Now what is 
inconsistent? 

MR. BRESS: The inconsistency is that as of that time he said 
there was nothing about the bus physically based on his examination, 
that could account for it. 

Today he is coming up with something, assuming two possible 
physical explanations but he didn’t have them in January. That is the 
only inconsistency. 

BY MR. BRESS: 

Q. Now, let’s i ave that subject and go to something else. It is 
a fact that when your mechanic put in another fuse right after this 
accident, a few hours afterwards, in your presence, that these lights 
went on, e eept the tail light, where the bulb was broken; is that correct? 
472 A. Yes, sir. 

Q. All the lights in the circuit which you have referred to went on 
when this fuse was replaced; is that correct? A. At the time of the 
accident I did not specifically observe the fare box light. I remember 
when the mechanic replaced the fuse, being conscious of lights coming 
on and the only lights that I could have been conscious of, s tanding as I 
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was inside the front of the bus, was the step lights. 

_ I 

Q. When the fuse was replaced, did you not step out of the bus and 
go back to the rear and see whether the marker lights went on? A. Tes, 
sir; I did. j 

• i 

Q. And you found that the marker lights then were? A. Yes, sir. 

. 

Q. But when you got there the marker lights and the other lights 
on the circuit were not working? A. Right. 

Q. And the fuse that was replaced by your mechanic there in front 

i 

of the police station was the fuse that remained in that bus when the bus 
was driven away—that fuse continued to operate, did it not?, A. To the 
best of my knowledge. 

Q. You have no report that that fuse ever blew? A. That is true. 

Q. That is true; it did not blow as far as you know? A. Well, I 
believe both statements are true. 

_ i 

473 Q. What I am trying to get at is, as far as we know, this fuse 
that was replaced that night in your presence may have been the same 
fuse that continued with the balance of the life of this bus until it ended 

i 

i 

upon the junk heap? A / That is possible. 

Q. In other words, there was no short-circuit or crossing of 
wires that may have blown this fuse and you had to replace it with another 
fuse and so on, until you found the short-circuit to be repaired. 

As far as you know, there was no short-circuit repaired; is that not 
correct? A. As far as I know. 

Q. Mr. Savage, I am sure that you as a man with Capital Transit in 
charge of maintenance for a number of years know generally how all buses, 

I 

trucks, street cars, are wired, don't you? A. Yes, sir. 

Q. In a general way? A. Yes, sir. ! 

i 

THE COURT: Are wired? 

i 

MR. BRESS: Are wired. 

i 

BY MR. BRESS: j 

Q. And as a matter of fact they are wired and probably no two 
different models are wired exactly the same way? A. The degree of 

474 exactness would have to be explained. However, wiring in vehicles 
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these days is made up normally in pre-assembled harnesses on a jig, so 
that within limits of the bending of wires or the difference in sags from 
cleat to cleat, and so forth, they would be pretty much the same. 

Q. Most of the buses of Capital Transit Company are buses that 
have the engines in the back, aren’t they? A. No, sir, but we do have that 
type. 

Q. This bus didn’t have the engine in the back; it had the— 

A. It had the engine underneath the coach, as most of our buses do. 

Q. Towards the front end? A. No, sir; more toward the rear; 
under the center of the floor; it is a flat engine known as the pancake 
type. 

Q. It is dCt the kind of engine that is right at the rear end of the 
bus? A. No, sir. 

Q. So that the variations in buses as to where engines are located 
certainly affects the kind ol wiring systems, the jigs are different for 
different models? A. Oh, yes; yes, sir; I misunderstood your question. 

THE COURT: What do you mean; and I ask both of you this: What 
do you mean by a jig? 

THE WITNESS: A jig is a, just another name for a pattern, to 
475 make things alike. 

BY MR. BRESS: 

Q... "Something you set up in the shop and you run your wires along 
that form so it will fit the thing you are going to put it in? A. (No answer.) 

THE COURT: I should have sworn you, I guess. 

BY MR. BRESS: 

Q. Is this not a fact, Mr. Savage, that I asked you these questions 
and you gave these answers in that connection, at the deposition? I said 
to you, —as a matter of fact, I didn’t say to you; no; this is by Mr. Arness, 
your own attorney, the attorney for Capital Transit Company, asked you 
these questions— 

MR. HORNING: What page is that? 

MR. BRESS: Page 55; just a little beyond the middle. 

”Q Now, with respect to the taillight and the two stoplights and 
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the marker lights, where within the bus on the rear of the bus are 
the wires located? j 

"A I T m not sure that I can give you any accurate description 

i 

of that. 

i 

TT Q Can you give it to me generally? 

"A No, sir. ! 

BY MR. BRESS: . j 

Q. Has anything happened since January to enable you to give a 

more accurate answer to a question like that than you gave to your 

own lawyer on January 28th? A. Yes, sir. . 

Q. Is that because you made a restudy of the wiring of this type 

of bus? A. No, sir; it is because I went and looked at that bus. 

• ! 

Q. You went with the respresentative of General Motors to the 

junk yard? A. No, sir. ! 

Q. You went separately? A. Yes, sir. j 

THE COURT: What is your answer? j 

THE WITNESS: My answer is, sir, that the reason I testified, 

the reason I gave my testimony under oath at a deposition in one way 

and here another is because in the meantime I went to this Baltimore 

junk yard and examined the bus so as to satisfy myself of these facts 

of which I wasn f t familiar. 

BY MR, BRESS: 

| 

Q. None of the bus was dismantled or pulled apart; none of the 

wiring? A. Not the body. 

__ | 

THE COURT: Mr. Bress is asking about the wiring. 

THE WITNESS: The wiring had not been pulled out of the bus, sir. 

BY MR. BRESS: , I ' . 

Q. And again you found no basis fas? any short-circuit; is that 

corr*r':? A. Well, the bus had been in service almost a year. 

Q. Without a short; that would be the best evidence that there was 

no short-circuit. 

MR. HORNING: Object. 

THE WITNESS: I don T t understand. 
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THE COURT: I don’t understand the question. 

MR. BRESS: I am asking as to whether or not as to physical damage, 
there was nothing physically as to the wiring of the bus to account for a 
blowing of a fuse. 

I said, "You didn T t find anyth^pg there when you inspected at the 
junk yard, " and his answer was, "It was in service for almost a year. " 

THE COURT: Well, I didn’t understand his answer any more than 
I understand your question. 

So, let’s try it again. 

BY MR. BRESS: 

Q. Did the fact that the bus without the repair of any wiring 
continued in service for a number of months following this accident 
indicate there was no physical damage in the bus; that produced a short- 
circuit in the wiring, I mean? A. I am not able to testify that there was 
478 no repair made to the wiring after that accident, Mr. Bress. 

Q. The repairs to the bus were completed by January the 14th or 
17th, weren’t they? A. I believe it was the 14th; just going on my 
memory. 

Q. The bus went back into service on January 14th? A. Yes; all 
within a few days. That is approximately right. 

Q. And as of that time the claim department was fully aware of this 
case; and Capital Transit was fully attuned to knowing what repairs and 
keeping a record of precisely what repairs were made in this bus before 
it was Restored to service, was it not? A. I don’t remember. 

Q. You were under— 

THE COURT: In the natural course of events, and the natural 
course of your business operation, would that not be true? 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q. And your repair record of this o*ly shows that gas tank bursted, 
rear end of frame bent? 

THE COURT: I don’t hear a thing you are saying. 

BY MR. BRESS: 
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Q. Have you looked at your record to know that the only repairs 

479 noted on your records were as follows: "Gas tank bursted; rear end of 
frame bent; rear bumper bent and both rear body panels bent and torn”; 

i . 

is that correct? A. I have nothing to check you by, sir; but as I remember 
the records, it sounds substantially right. 

N 

Q. You have checked your records to the best of your ability, 
have you not, and you have not come up with anything indicating any - 
repair to wiring? A. That wouldn f t necessarily indicate whether the 
wiring were repaired or not. It might have even been necessary to make 
certain repairs to have had to purposely mutilate wiring that was in there 

* j ' ■ \ 

to get at certain panels; straighten them after an accident; and then re- 

i 

wire and place all of this assembly back in its original form. 

i 

Q. My question is whether or not you know personally or y&i have 
any record or anybody that knows anything about any wiring being repaired 

i 

following this accident. A. Not so far as I can determine. 

Q. You say not as far as you can determine. That is based on - 

i • . 

your records and on your own investigation? A. Yes, sir. . 

MR. BRESS: That is all, your Honor, j 

REDIRECT EXAMINATION J 

BY MR. HORNING: 

] 

Q. Mr. Bress asked you about some maintenance records and you 
said that they had been destroyed. Did you issue any orders for the 

480 keeping of those maintenance records ? A. Yes, sir. 

Q. And what happened? A. Through a failure on the part of the 

'fr i 

garage personnel, those records were inadvertently destroyed. We did 
issue definite orders that those records were to be retained. - 

i 

♦ * ♦ 'j*’- * 

485 Q. Mr. Savage, I asked you on direct examination specifically 

i 

* i 

about lighting systems. 

Was there any other warning signal on the bus other than the lights 
that you have described on the rear of the bus? A. Yes, there were 
reflectors on the back of the bus. J „ 

Q. Would you describe those, please, sir? 


486 A. Yes, sir. There are two reflectors of the reflection type which 
reflect the light from outside sources on the back of the bus mounted 
above the bumper level so as to offer protection for the rear of the bus— 

MR. BRESS: I object to the characterization. 

THE COURT: I overrule the objection. 

THE WITNESS: —even though there are no lights on the bus. 

BY MR. HORNING: 

Q. What color were the reflectors on that bus? A. Those are 

red. 

Q. And at what distance are these visible in the headlights of an 
oncoming automobile approaching? A. At least five hundred feet. 

MR. BRESS: Objection. 

THE COURT: On what ground, Mr. Bress? 

MR. BRESS: I should think that it would depend on a number of 
circumstances. He has shown no expert knowledge for determining the 
extent of visibility of reflectors. It would depend upon the angle of the 
striking of light; it depends upon the condition of the reflector; that 
depends on a number of other factors. 

THE COURT: I overrule the objection; you may answer. 

THE WITNESS: Five hundred feet at least. 

MR. HORNING: That is all; thank you. 

487 RECROSS EXAMINATION 

BY MR. BRESS: 

Q. Do you mean that it would show a reflection red if a light five 
hundred feet away shined into the reflector; then it could be seen from a 
distance five hundred feet away? A. It is visible at a distance of five 
hundred; of 2 ' least five hundred feet when reflecting the rays of an auto¬ 
mobile headlight; period. 

Q. At what distance? A. Five hundred feet. 

Q. You mean reflecting an automobile headlight which is cast upon 
the reflector at a distance of te-:. or twenty feet from the reflector? 

A. No, sir; when the headlights of the automobile are five hundred feet 
away. 
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488 


489 


490 


Q. When the headlights of an automobile are five hundred fe£taway 
those headlights, if they strike the reflectors, could show it up? 

A.. Yes, sir. . .. «. • 

Q. As a matter of fact, don't you know that headlights do not shine 
up to pick up the reflectors at a distance of five hundred feet; they are 
not required to ? A. Iam familiar with the requirement for the setting 
of head lamps. However, that is with regard to the concentration of 

i * 

the direct rays. These reflectors will reflect the headlights of an on- 

• i 

coming vehicle at five hundred fr- H. ! 

♦ * ♦ 

BY MR. BRESS: 

i 

Q. A headlight with a low beam casting a light 75 feet ahead 
wouldn't pick up reflectors five hundred feet ahead, would it? A. All 

‘ t r ***»■**• 

specifications for headlights/ and reflectors would be based on high beam 
only. . ' j' 

THE COURT: On what? 1 ' 

THE WITNESS: On the high beam. 

BY MR. BRESS: 

Q. We are not talking about high beam, j I am talking about low 
beam. A. Well, I was talking about high beam. 

* * * j * J 

THE WITNESS: Each set of automobile headlights has a high beam, 
which is adjusted in accordance with law; and the low beam which is 

used in city traffic— • 

! • 

THE COURT: Do you mean that if you are on a highway in the . 
country, shall we say, you depress a button and the light, your headlights 
are stronger? j. 

THE WITNESS:, Yes, sir. 

THE COURT: Is that what you are talking about? 

THE WITNESS: Yes, sir. 

• j . 

THE COURT: Well, we have no knowledge as to whether this 


automobile which collided with your bus was on a high beam or a low 
beam. We simply don't; there has been no evidence one way or the other. 
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MR. BRESS: That’s right. 

THE COURT: So let’s assume it both ways. Suppose the lights 
were oncf the automobile, as they would normally be, in city traffic, 
from what distance would you say, if you think you are qualified to say, 
these reflectors would show up? 

MR. BRESS: I object, with due respect; your Honor, I object to 
bringing out that information from this witness. 

THE COURT: Tell me why, because you may be right. 

MR. BRESS: 1 don’t think that this witness, notwithstanding some 
possible electrical engineering training, has been shown to have any 
training in the field of reflector capacities or optics or lighting, the 
science of light. He probably is a driver of an automobile like I am. 

I know if you have got a low beam that casts a light strong for seventy- 
five feet ahead; it is not going to pick up something five hundred feet 
ahead. 

His position with the Capital Transit Company is such that I would 
not want to ask him those questions. 

I would like to have someone entirely impartial and unbiased. 

THE COURT: Would you put me in that class? 

MR. BRESS: I certainly would. 

THE COURT: I will give it a try. 

Tell me why, sir, you think you are qualified to answer, if you do 
think you are, the question that I just asked you? 

THE WITNESS: The question you asked me, sir, I am not qualified 
to answer. 

THE COURT: All right. That’s the end of that. 

You had a point there, didn’t you? 

MR. BRESS: I thought so, your Honor. 

♦ * * * * 
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495 EVAN JOHN OWENS ] 

i 

was called as a witness by and on behalf of the Defendant, and, being 

i 

first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HORNING: 

Q. State your: ull name, please sir. A. i Evan John Owens. 


Q. What is your occupation? A. Mechanic. 

Q. And by whom are you now employed? A. Capital Transit 
Company. j 

Q. How long have you been employed by the Capital Transit 
Company as a mechanic? A. Oh, since about "48 as a mechanic. 

Q. And have you been employed as a mechanic since r 4 - up to 

! 

the present time? A. Yes, sir. 

i 

496 Q. Now, directing your attention to Saturday night, December 27, 

j 

1952, were you on duty as mechanic for the Capital Transit Company 

j 

on that night? A. I was, sir. 

Q. Wherewereyou stationed? A. At the Western Division. 

_ i _ 

Q. And where was the Western Division then located? A. Well, 

'i ' 

we referred to it as Wisconsin and Harrison. 

Q. In Washington, D. C. ? A. Yes, sir. 

Q. Now, what were your duties that night as an inspector on duty? 
A. General mechanic work, trouble-shooting and service calls. 

Q. Did you have any duties of inspection of lights on buses when 
they left the garage that night? A. Yes, sir. 

. i 

Q. Would you explain to his Honor and the ladies and gentlemen of 
the jury what those duties entailed and what you did in connection with 
inspection of lights on buses about to go out on runs? A. Well, all 
buses that go out on runs in the evening are checked thoroughly for their 
lights before they are sent out. 

Q. And if anything is wrong or defective in the lights, what is 

i 

497 done? A. The light is either replaced or if we haven’t the time right 
then to replace them, another bus is put in service. 





Q. Now, that night, before you went off duty, did you have occasion 
to inspect Bus Number 3511 when it was to go \out on a run? A. Yes, 
sir. 

Q. Now tell his Honor and the ladies and gentlemen of the jury 
the circumstances of your inspection of that bus that night. A. Well, 
the bus was brought in just before we left that evening to go home. And 
a replacement was made and the bus was drawn off the lot and all the 
lights were checked on it as it passed the front of the garage, and the 
number of the bus. 

MR. BRESS: I object, if the Court please, unless this witness 
is able to fix the time and the place. 

THE COURT: Well, let’s find out if we can. 

MR. BRESS: If there is any record or is this his independent 
recollection of a particular bus on a particular date. 

THE COURT: Ask him, Mr. Horning. 

BY MR. HORNING: 

Q. Approximately what time that evening? You said it was just 
498 before you went home. I was going to ask you about that when you 

finished: What time, approximately, was it when you checked the bus 
for its lights? 

MR. BRESS: I am not satisfied that this witness has stated that 
he checked every bus on this particular evening. 

THE COURT: I thought he said so. Let’s ask him. 

BY MR. HORNING: 

Q. First of all, then, did you check this bus, 3511, before it 
went out that night from the garage? A. Yes, sir; because the number 
was taken for the repair busman’s report so he would know which bus 
was out to replace the one that had just been brought it. 

MR. BRESS: I object, on the further ground we have taken 
depositions trying to find out if anyone ever checked lights and we found 
out that no one had ever checked the lights and this is a complete sur¬ 
prise. 

MR. HORNING: It could not be. I furnished you with the name of 
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this gentleman by a personal letter some time ago, told you he was the 
man who personally checked them and gave yon his name and address. 

MR. BRESS: We have never been informed that anyone checked 
the lights; on the contrary, our depositions all disclose that no one in 
particular did. i 

THE COURT: You can use them in cross -examination if you want 

i 

499 to. He may answer. J 

BY MR. HORNING: .j 

. 

Q. Approximately what time was it, Mr. Owens, that this in¬ 
spection was made? , 

MR. BRESS: I want to object further on the ground that it does 
not appear whether or not this witness is testifying about a particular 

. I 

inspection at a particular time based on an independent recollection or 

■ 

based on refreshment from some records and if it is from some records 
we would like to see the records. 

THE COURT: Well, we will find that out. 

i 

BY MR. HORNING: 

i 

i 

Q. Do you have an independent recollection of this, Mr. Owens? 

A. No, sir. The only thing that I am basing the fact on is that all 

i 

buses that leave when I am dp duty are checked thoroughly for lights. 

I haye been told that ®ay> I have been trained tliat vxj since 
I have been with the company in 1946. 

THE COURT: But you don T t personally check them, do you? 

i 

THE WITNESS: If I send the bus out I check them. When I send 

t 

the bus out or dispatch the bus I check the lights. 

THE COURT: Well, do you know whether you dispatched and 
checked this one? j 

500 THE WITNESS: I had to, sir, because the man who was in charge 
of the shift at that time was down firing the boiler. . 

THE COURT: £U right. 1 

MRi BRESS: We don't know what time he is talking about and 
where is the record of the time? ! ~ 

THE COURT: We don't need a record. 


4 


MR 0 BRESS: There is no showing when this bus went out. 

THE COURT: We don T t need a record if he can approximate the 
time. Can you? 

THE WITNESS: Approximately 11:15. 

THE COURT: AH right. 

MR. BRESS: 11:15 at night? 

THE WITNESS: At night. 

MR. BRESS: This bus went out at 11:15 at night? 

THE WITNESS: Yes, sir. 

BY MR. HORNINC4: 

Q. You mentioned about the lights. What lights did you inspect 
before this bus went oi± that evening? A. The front markers; the sign 
and headlights; stop lights; tail lights and rear markers. 

MR. BRESS: Objection, and move the answer be stricken, on 
the ground the witness is not testifying from independent records of this 
501 particular bus on this particular occasion. He has made it clear t at 
he never let a bus go out based on general practice and that is the ob¬ 
jection. 

THE COURT: I overrule the objection. 

BY MR. HORNING: 

Q. Were all of those lights in proper working order before you 
let the bus leave the garage that night? A. They were, sir. 

MR. HORNING: Your witness: 

CROSS EXAMINATION 

BY MR. BRESS: 

Q. Mr. Owens, when were you first asked to be a witness in this 
case? A. I have no recollection of the date, sir. It has been recent. 

Q When, approximately, were you first asked to be a witness 
in this case? A. I was never asked to be a witness in this case. 

Q. When was your attention invited for the first time to whether 
or not Bus Number 3511 had lights on it on the night of December 27, 
1952? A. Well, we were asked about the lights primarily on it; the 
first time that I have any recollection, according to what the lights were 
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i 

i * 

i 

i 
I 

on it was the £ay after the accident. 

i 

502 Q. When were you ashed in connection with the trial of this case? 

* 

A. Oh, I don’t know, sir. ! 

i 

Q. Isn’t it a fact that you were not asked about this until the last 
few weeks? A. No, We were asked about the lights when the accident 

j * 

occur " d; the day after that. - 

Q. Did you file any report at that time? A. I was not in charge 

.1 

of filing the report at that time, sir. 

Q. Who asked you and what did you tell him? A. The foreman 

i 

asked me and I told him the lights were all right when it left the garage. 

Q. And did you have any record as to when this bus left the garage? 
A. Not that 1 know of. It was a change-off. The bus that the operator 

i 

had at the time had a defect in the heating system and he brought it in 
at that time of night to get another bus; 3511 was the bus that was given 
to him at that time. | 

Q. How do you know that? A. Well, I sent it out. 

Q. Do you remember that now, that on the night of December 27th, 
a bus was brought In with a defective heating system and you sent this 

503 bus out as a substitute? A. Yes. Because I was asked about that the 

j . 

day after the accident. The boys at the shop referred to me. They 

i 

said to me ’’That is the bus that you sent out that night. ” 

Q. Why did they point to you and say ’That is the bus you sent 
out”? A. Well, just the shop practice I guess. 

Q. What kind of practice? A. The shop practice. Something 
happens to a bus; they refer to it as the last man that seen it. 

j 

Q. Do you have a record—do you have a record that this bus 
was sent out at 11-something at night? A. Not that I know of. 

Q. Have you ever since this accident seen any record that would * 
indicate this bus was sent out as a substitute? A. I don’t believe I 
have, sir. 

Q. If this bus had been in operation that evening on a number of , 

* 

runs by this same driver then you would be in error; is that correct; as 
to what the condition of the lights were on the bus involved in this 
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accident? A. That bus wasn’t in operation by that operator until I 
sent it out. 

Q. Let me ask you now: When were you— 

MR. BRESS: If your Honor will indulge me. This is a completely 
new fact that has never been divulged before. 

504 THE COURT: I know; but that is sort of indigenous in a lawsuit, 
isn’t it? 

MR. BRESS: It should not be indigenous; not after you have asked 
everybody who knows all about it and nobody makes the disclosure. I 
don’t call that indigenous. 

MR. HORNING: I object to these -/Oluntary remarks before the 
jury when I have told you—and it is the fact— that on March 29th, 1955, 
this information was furnished by me. 

MR. BRESS: This is not the information furnished. As a matter 
of fact, in connection with the deposition that was taken of Mr. Savage— 

THE COURT: As I said a moment ago, use it on cross-examina¬ 
tion. Your present examination is entirely proper. But there is no use 
arguing with the witness or the Court, for that matter. 

MR. BRESS: Do you remember Bus 3511? 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q. What was there about that bus that you remember? A. Well, 
I remember the next day when I come in they told me that it had an 
accident the night before, and at that time that I heard of the accident 
two people had been seriously injured. Now, as I have learned later— 

505 Q. Did you inspect the bus? A. No, sir. I did not; I have no 
authority to inspect the bus after an accident. 

Q. As a matter of fact, isn’t it the practice at Capital Transit 
Company that the man who services the bus, puts gas in it? A. Yes, 
sir. 

Q. Also takes care of checking the tires? A. Yes, sir. 

Q. And makes speedometer readings? A. No, not speedometer; 
odometer. 


A. Odometer; yes, sir. j . 

• • • i ■ • „ 

THE COURT: What is that? 

THE WITNESS: It is a mileage indicator on the wheel. 

BY MR. BRESS: 

• . • * * I 

Q. And there is no special person assigned to checking lights; is 
that not correct? A. Everyone is assigned to checking lights. . 

Q. You mean anybody who sees alight out it is his doty to see that 
it is corrected? A. It is corrected and it is written on the work sheet. 

Q. But there is no particular check list which requires a * \ 
checking of lights? A. Yes, sir. ' 

Q. And where is such a check list? A. Just a moment, sir. 

• • • • * ’ * ,, * • 

There is a definite check list on checking lights and that is on all 

mileage inspections. - . 

Q. On mileage inspections. I mean daily runs. A. Daily inspections 
lights are checked on every daily inspection. 

Q., You mean that there is a check sheet on which is entered the 
inspections made before each run? A. Not before each run, sir; no, 
daily inspection check list. 

. Q. As a matter of fact, it is required, is it not, or don't you 
know, that a light inspection is to be required to be made by law before 
each run? A. I don't know about that part of it, but we are definitely 
assigned to check the lights on each vehicle everyday. 

Q. And the reason—and as I say, everybody is assigned the duty 

of checking lights. A. Everybody that has anything to do with that 

• • •_* */■' ■ , • 

. .• * l * s •' , . 

shop or the floor work in it checks lights. 

Q. Do you have the record of the gassing of this bus? A. No, 

I haven't sir. 

Q. Did you gas that bus? A. I couldn't tell you that, sir; and if 
507 the company has any record of the servicing of the bus on that day, if 
I have serviced that bus that day my initials will be signed behind dq the 
gas pump sheet. j 

. i 

Q. Have you seen any records indicating any servicing of this 

v ! • 

bus on the day before it went out or on the day it went out? , - 
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A. The only reference that I have to that was a report that I was 
supposedly called in to the dispatcher that the bus had been okayed for 
that day. 

Q. That was something that you reported to him the day after 
you'heard that there had been an accident? A. No. That was called in 
the day before the accident. 

Q. You mean before a bus goes out you call in a report as to 
whether the bus is all right? A. If the bus had had any trouble and it 
was reported through the dispatcher, before the bus is put back in 
service the dispatcher is notified of such. 

Q. You mean the fact that there was no written report of any 
trouble with this bus on the day before this accident,: the absence of such 
a report is your basis for saying that the bus was in good condition? 

A. Would you re-word that? 

Q. I say the fact that you did not send in a written report of 
something in particular wrong, you merely say that you phoned in— 
your general practice is to phone in? A. No, we don’t phone. The 
508 dispatcher calls us. He has a record of all calls that are made on that 
bus through an operator. 

Any time an operator finds trouble on a bus he reports it to the 
dispatcher and the dispatcher in turn refers it to us. 

Q. Is all this done orally. A. Well, the dispatcher reports I 
believe are all written. 

Q. Dispatcher reports on this bus: Have you seen them? A. No, 
I haven’t, sir; don’t go to the dispatcher’s office. 

Q. If there is nothing reported wrong on the bus, there is no 
record; is that it? A. Well, if the operator don’t report any trouble 
on the bus we service it and park it and assume that mechanically it is 
all right until our daily inspection comes up; then it is checked. 

Q. Well now, you said something about the day before this 
accident you reported to the dispatcher. A. Yes, sir. 

Q. That it was all right. A. Yes, sir. 

Q. Now, the day before the accident did you make an inspection of 


this bus when it came in? A. No, sir. I do not. I was merely 
509 referring to a report that was laying on the table when the dispatcher 
called me to ask if it was in service, if there had been any trouble on 
it—I don’t recall what it was—but I just read off a report that was on 
the work sheet at the time that the bus had been fixed and it was all 
right for service. 

Q. You mean there was a report of something wrong with this 
bus? A. The day before it had battery trouble, I believe it was. 

THE COURT: Had what? 

BY MR. BRESS: 

Q. Battery trouble? A. Yes. It had a dead battery. 

Q. And the battery is part of the electrical system of the bus? 

A. It is the heart of the electrical system. 

MR. BRESS: That is all; no more questions. 

MR. HORNING: That is all; th?bk you, Mr. Owens. 

* * * * * 

HAMPTON E. BOHRER 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HORNING: 

Q. State your name. A. Hampton E. Bohrer. 

Q. What is your occupation, Mr. Bohrer? A. Mechanic. 

Q. And by whom are you employed? A. Capital Transit Company. 
Q. And how long have you been so employed? A. Twelve years. 

Q. Were you employed as a mechanic on the early morning hours 
of December 28th, 1952? A. I was. 

Q. Early Sunday morning. What shift were you on that night? 

A. Shift from 11:30 until eight a. m. 

Q. You began your duties at 11:30? A. 11:30. 

Q. And were to work on until eight o T clock Sunday morning? 

511 A. Right. 

Q. During your duty on that shift, where were you assigned? 
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A. At Western Bus Division. 

Q. And on that night did you have occasion to see Mr. Savage 
of the Capital Transit Company? A. I did. 

Q. And did you go any place with him? A. I did. 

Q. Where did you go? A. I went to a parking lot close to the 
Bethesda police station. 

Q. And what, if anything, did you do when you arrived there? 
A. I was asked to check the lights on theibhs 3511. 

In doing so, I replaced a fuse which controlled the marker and 
tail light. 

Q. And do you recall what you did with the old fuse. A. I do 

not. 

Q. You didn’t save it, I take it? A. I don’t remember what 
happened to it. 

Q. Did you carry a mechanic’s kit with you? A. Yes, sir. 

Q. And among other things in the kit did you have some fuses? 
A. I did. 

Q. Was it one of those that you used to replace the fuse that was 
in the bus at that time ? A. Yes. 

MR. BRESS: I don’t object to leading up to this part. 

MR. HORNING: That is all. 

BY MR. HORNING: 

Q. Now when you replaced the fuse, what happened to the rear 
lights; that is, the marker lights and the tall light? A. The lights 
lighted. 

Q. The marker lights? A. Yes, sir. 

Q. Do you recall what happened to the tail light? A. The tail 
light was still out. 

Q. And did you make an inspection to determine the cause of 
that? A. I did. 

Q. And what did you find? A. It appeared the— 

THE COURT: Now, this is after you replaced the fuse; right? 
THE WITNESS: That is correct. 
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THE COURT: Go ahead. 

513 THE WITNESS: It appeared the filament in the tail light bulb was 
broken. 

BT MR. HORNING: 

I 

Q. Did yon make any replacement of that globe at that time? 

A. Not to my knowledge I didn’t. 

i 

Q. And after that was done, did you have anything further to do 

i 

with the bus? A., No, sir. 

| 

Q. Was it to your knowledge taken to any point from the police 
station to any other point that night? A. As far as I can remember it 
was brought to the division that I was working. 

i 

Q. That is the Western Division? A. Yes, sir. 

Q. Did you operate it? A. I did not. j 

i 

MR. HORNING: That is all; your witness. 

CROSS EXAMINATION 
BY MR. BRESS: j 

Q. Mr. Bohrer, when you inspected the bus, there was no 
flickering of the marker lights, was there? A. Not before I replaced 
the fuse. 

Q. After you replaced the fuse, did the lights burn as they are 
supposed to burn? A. Yes, sir. 

514 Q. The marker lights? A. Yes, sir. j ■ 

j 

Q. Did you make any inspection of the right stop light? A. I 
did not. - i 

j 

Q. Do you know of anybody who did? A. No, sir. 

Q. After the fuse was replaced, the marker lights went on, the 

i 

tail light didn’t go on because of the filament in that bulb. 

Did any other lights go on? A. The interior step lights, as far 

i 

as I can recall, did. 

Q. And did you check those? A. Not in particular, no. 

Q. Did you check the operation of the brake stop light? A. I 
did not. 

i 

Q. Did you know that the brake stop light, after the accident, one 
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of the brake stop lights worked; the other one did not work? A. I did 
not know anything of the stop light. 

Q. The bus was brought back to the Western Division garage. Did 
you, as a mechanic, do anything to check the electrical system on that 
bus? A. No. 

515 Q. Did you make any check of anything about the brake lights? 

A. No. 

MR. BRESS: That is all. 

REDIRECT EXAMINATION 

BY MR. HORNING: 

Q. Were you requested, Mr. Bohrer, to make any test of the 
stop lights of the bus at the police statiop? A. No, I wasn T t. 

MR. HORNING: That is all. Thank you. 

May he be finally excused? 

THE COURT: Yes. 

(Witness leaves the stand.) 

Thereupon, 

LEOB. MOFFETT 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HORNING: . 

Q. Mr. Moffett, would you please give us your full name, and 
speak up loudly? A. Leo. B. Moffett. 

Q. How do you spell that? A. M-o-f-f-e-t-t. 

516 Q. And what is your occupation? A. I am a wire man. 

Q. What do you mean by a wire man? A. Well, I am not classi¬ 
fied as an electrician, but I run wires on the buses; take care of all the 
wiring. 

Q. On buses for what company? A. For the Capital Transit 
Company. 

Q. How long have you been a wire man for Capital Transit Company? 
A. Thirty years the 20th of last month. 
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Q. And in connection with the performance of your duties were 
you familiar with the wiring on the ACF type buses like 3511? A. Yes, 
sir. 

Q. Would you explain 'which lights were on the same circuit as 
the tail light or license illumination light on that type of bus? A. On 
those lights there we have a Number 5 fuse—they control the marker 
lights; that is, to lights on the front and on to the rear; the tail light; 
to step lights and the fare box light. 

Q. And if a short circuit develops in that electrical system on that 
type of a bus, what effect does that have upon the fuse? A. That would 
blow a fuse out. 

517 Q. And by blowing the fuse out, what happens within the fuse? 

A. Well, there is no current will pass by that fuse; therefore there 
would be no lights on those circuits. 

Q. I see. Now, in the course of your work have you had ex¬ 
perience with fuses being blown or burnt out in that type of bus as the 
result of damage to the rear end of the buses in collisions? A., Yes, 
sir. 

MR. BRESS: Objection. 

THE COURT: On what ground? 

MR. BRESS: 1 think merely on the ground that he is talking about 
other buses and not this one. 

THE COURT: I overrule the objection. 

You may answer. 

THE WITNESS: Yes, sir. 

THE COURT: Yes what? 

THE WITNESS: That it would blow a fuse if we had a short-circuit. 

BY MR. HORNING: 

Q. You have seen that happen on occasion? 

MR. BRESS: No leading. 

MR. HORNING: I will strike that. 

THE COURT: That is all right. Go ahead. 

MR. BRESS: I object to that. 
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518- T HE COURT: Well, I overrule the objection. . 

BY MR. HORNING: 

Q. Have you seen that happen to buses of that type on prior 
occasions? A. Yes, sir. 

Q. From your experience with that type of bus, when the 
collision occurs at the rear end of the bus, what is it that occurs that 
causes the fuse to burn out and the lights to go out? A. Well, in that 
type— 

MR. BRESS: Objection, if the Court please. I think the question 
is speculative. He is asking what happens tn a collision that causes the 
lights to go out. I think it is, your Honor— 

THE COURT: Well, I agree with you on that score. 

BY MR. HORNING: 

Q. Well, how as the result of such a rear-end— 

THE COURT: It doesn’t take into account the circumstances 
under which a given collision occurred; the force of the impact and 
all that. 

MR. HORNING: I think that is what I was getting him to explain. 
What occurs when damage is inflicted upon the rear end of the bus 
in the area of the lighting on that type of bus; what is it that occurs that 
causes a short-circuit and the blowing of the fuse. 

519 MR. BRESS: Objection. 

THE COURT: No matter what the force of the collision may have 
been? That is the trouble I have with the question. It is sort of 
related in a way—I mean, this problem we now have, with principles of 
physics, which as I recall is called the principle of pound force. 

I had it rather graphically demonstrated one time in a court room. 
A witness had a hammer he brought down for illustrative purposes and 
he just rested it on his foot and obviously that didn’t hurt. But then he 
said ”If I hold it up here and drop it accurately, it is going to hurt. ” 

Now, that is the principle of pounds force in physics. 

And it seems to me that your question to this witness is such a 
generalization that it doesn’t take into account the, I will say, possibility 
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of this situation. I don’t know how fast this car was going, of coarse. 

All we are sore of is that the bus was stopped. 

Now, I have difficulty in understanding whether this witness is 

! 

equipped, based on your question, with the necessary information to 
answer it. 

I 

MR. HORNING: I thought he was, your Honor. He is a mechanic 
who has seen this happen on other prior occasions and inspected it. 

He can tell us what it is that causes— 

V ^ 

520 THE COURT: Doesn’t it depend—well, ask him if it does, on the , 

force of the blow. j ' *" •. 

Now if he says it does depend on the force of the blow, he obviously 
can’t answer because he doesn’t know what force there was. 

j 

MR. HORNING: Maybe I can approach it this way— 

THE COURT: You know what I am talking about? 

MR. HORNING: Yes, I see now. 

MR. BRESS: I object to the testimony of this witness on the 

i . • r 

ground that he is not qualified as an expert on electrical matters. The 

. I .. _ . ■ • . 

mere fact that he is trained in putting wire into a bus does not qualify 
him adequately as an expert to talk about the electrical or physical 

. . i T • 

problems and the burning of fuses and the effect of, and the various ways 

o 

in which a fuse may burn out. 

THE COURT: Well, I am not too sure that he is, myself. 

MR. BRESS: They brought electrical engineers to the stand al¬ 
ready who have told us. Why bring a man who is merely a mechanic 
in putting a wire in the buses, not qualified in this particular electrical 
field? 

THE COURT: No. I think I will sustain your objection. 

BY MR. HORNING: 

• - i • 

Q. Well, Mr. Moffett, would you describe on that type of bus, the 

i ■ ■ 

521 manner in which the tail light is annexed to the chassis of the bus? 

A. Yes, sir. j • 

MR. BRESS: If your Honor please, I don’t like to object, bull, 
am only calling this to— • . j ' 
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THE COURT: You are sure doing it. 

MR. BRESS: I know I am doing it because I have to. The testimony 
in this case has already shown that this was an old bus that had its wiring 
replaced. He is talking now about an ACF bus and he asked this witness 
if he is familiar with the wiring on an ACF bus. This bus was rewired 
a year or two before this accident. 

THE COURT: Are you familiar with the wiring on this bus that we 
are talking about? 

THE WITNESS: Yes, sir. 

THE COURT: You may answer. 

MR. HORNING: You mav answer. 

THE WITNESS: In regard to your question, the socket, I would 
like to state, has two prongs and there is a screwing into it; you have 
a feed side and a ground side. The two wires come on through the 
chassis, in a piece of loom— 

THE COURT: Spell it. 

THE WITNESS: 1-o-o-m—loom; that is an insulation and it also, 

522 where it comes through the metal we have a rubber grommet there to 
keep the wire from vibrating and cutting it off. 

And when them wires go on the socket on the end with them two 
little screws they are only setting about three-quarters o f an inch 
away from the metal on the bus where the lamp socket sets in there. 

BY MR. HORNING: 

Q. Now, assume a force of sufficient magnitude to push that 
assemblage three-quarters of an inch up against a chassis of the bus, 
what would happen to the fuse? 

MR. BRESS: Objection. 

THE COURT: I overrule the objection. 

THE WITNESS: If the hot wire would come in contact with the 
metal, then your fuse up front would blow out to keep your wire from 
burning up and setting your bus a-fire. 

BY MR. HORNING: 

Q. What would happen to the lights on that fuse, sir; can you tell 
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i 

i 

'f 

i 

i 
i 

us? A. They would be out. 

Q. They would go out. | 

i 

Thank you; your witness. j : •* 

CROSS EXAMINATION 
BY MR. BRESS: ' 

Q. The re-wiring of this bus and the other old ACFs of the 35 

523 vintage: Did you participate in that re-wiring? A. Yes, sir. , 

Q. And you used the best kind of plastic insulation wire you could 
find? A. Yes, sir. 

Q. And when you got to the point where this tail light socket was 
located, you used rubber grommets to insulate the wire at the place 
where it went through the hole? A. Yes, sir. 

Q. So that it wasn't likely that there would be any contact between 

| - 

the wire and the chassis; that is the purpose of that? A. Yes, sir. 

Q. Now, do you believe that the only cause of a blown fuse is a 
short-circuit? A. Yes, sir. Well, I will change that. U a circuit 
was overloaded it would blow it. 

. | 

Q. And except for overloads, a fuse will blow only when there is 
a short-circuit? A. Short-circuit or overload. 

Q. From your experience in wiring, you are not familiar with the 
fact that fuses sometimes blow because of deterioration? A. Well, I 
have seen it. 

i 

524 Q. You have seen that. And fuses also blow because of resistance 

set up in the clip that holds them? A. Well, sometimes you might find 

| 

one that is loose. j 

i 

Q. Yes. Now, did you make any inspection of the wiring on this 

i 

bus after the accident? A. Not that I know of. 

Q. Did you or anybody to your knowledge ever make an inspection 
of the right brake light on tbus either before or after the accident? 

A. I couldn't answer that. I don't work at that shop. 

MR. BRESS: That is all. 

i 

♦ * . * * * 
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525 MR. BRESS: You ruled that the regulation which required pulling 
over to the right to stop was not applicable here because this was what 
is in your opinion a residential area. 

THE COURT: I took judicial notice of that. 

* * * * * * 

526 MR. HORNING: My position is, if the bus has a lawful right to 
stop where he did, which concededly it does, then no inference of 
negligence can be drawn from its failure to go any other place. 

It is precisely the situation that the Court of Appeals passed on 
in the Beck case. They said the bus was lawfully stopped on the high¬ 
way and that is this situation. 

MR. BRESS: That was a daylight affair. 

♦ * * * * * 


527 THE COURT: I don f t remember what the testimony was, as to 

how far out on the macadam he was. 

MR. HORNING: Two to three inches. 

MR. BRESS: He was entirely on the macadam. 

MR. HORNING: Right wheels two to three inches from the edge 
of the macadam. 

Now, until your Honor’s ruling on that there was some testimony 
that went in by the police officers as to the width of the shoulder and the 
condition of the shoulder. I respectfully submit that that is immaterial, 
and should be stricken because the bus was lawfully stopped and no 
inference of any violation of a duty which we owed to her as a following 
motorist. 


THE COURT: It is lawfully stopped but it seems to me I think I 
must have said this the other day, that the question is one of reasonable¬ 
ness under the circumstances. 

Whatever they may have been at the time, that is. 

Why do you bring this up now, because you can ask him fully what 
he did, where he was and so on. 


* 
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MR. HORNING: My thought about the law is that it would be 
legally improper to submit it to the jury because unless there is a 
violation of a statute then it becomes totally immaterial as an act of 
alleged negligence. 

THE COURT: I agree that maybe it is so, conversely. 

MR. BRESS: Ttfet is right. He is converting this statute into a 
statute which says you must stop on the highway. 

THE COURT: It is permissive. 

MR. BRESS: Yes; not mandatory. 

529 THE COURT: Exactly. 

MR. BRESS: That is the weakness of your logic. 

THE COURT: I think it is. But you may ask him fully. 

MR. HORNING: All right, your Honor. 

THE COURT: I just can’t agree with you, George. 

MR. HORNING: Well, that is my view of the law and that is my 
view of the Court of Appeals law. 

THE COURT: You may be right. The Court of Appeals may turn 
me over, as it has done before and will again. 

MR. BRESS: " We’ have got cases that hold our way on this very 
point that we are talking about, that a statute that permits it is not to 
be construed a mandate. 

* * * * * * 

531 VELCIE K. WALSH 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HORNING: 

Q. Mr. Walsh, I want you to speak up loudly so I can hear you 
way back here. 

State your full name. 

A. Velcie K. Walsh. 

♦ * * * * * 


Q. What is your occupation? 


214 


A. Bus operator. 

Q. By whom are you now employed? A. Capital Transit Company. 

Q. How long have you been so employed? A. November 29, 

1941. 

Q. 19-what, sir? A. 1941. 

Q. On the evening of Saturday, December 27th, 1952, were you 
the operator of a Capital Transit bus which was involved in an accident 

532 at Old Georgetown Road and Maple Ridg§ Road? A. Yes, sir. 

Q. What time that evening did you report for duty on your run? 

A. I think between 4:30 and 5. 

Q. That is p. m. ? A. Yes, sir. 

Q. At that time what was your run? A. What do you mean; 
where ? 

Q. What were the terminal points of the run to ^which you were 
assigned that night? 

THE COURT: Yes. He mentioned where. Where did you start 
and where did you finish up? 

THE WITNESS: From Wisconsin and Western Avenue to Old 
Georgetown Road and Alta Vista Road, and also Wisconsin Avenue and 
the terminal at the District Line. I will put it that way; to Naval Hospital; 
alternate trips. 

One trip you would go out Old Georgetown Road to Alta Vista? 

A. (Nods.) 

Q. And the next trip out, continuing, Wisconsin Avenue out to 
the Naval Hospital? A. Yes, sir. 

533 Q. And the southern, or nearest the District terminus of each of 
the runs was Wisconsin and Western Avenue at the terminal thfere; is 
that correct? A. Yes. 

Q. Now, you started that evening on those runs. Did you experience 
any difficulty with the bus which you were then operating? A. No, sir. 

Q. Do you recall— 

MR. BRESS: I object to any leading. 

THE COURT: I overrule the objection. 


BY MR. HORNING: 

Q. What time did you pick up Bus 3511, which was involved in 
the accident? A. Let's see: I don't know if it was 10:45 or 11:15. 

A. P. M. ? A. Yes, sir. 

Q. Prior to that had you been operating some other bus on these 
runs? A. Yes, sir. 

Q. And do you recall what it was that caused you to take that bus 
in and get Bus 3511? A. The bus I was operating, the heating system 
quit o^-ating; that quit heating and it was so cold in there I took it in 
to change tt to get another bus. 

Q. Where did you take the bus that you were having difficulty 
534 with the heating system, to V;hat place did you take it? A. Western 
Division garage; Wisconsin and Harrison, I believe is the address. 

Q. And was it there, thep, that you picked up Bus 3511? 

A. Yes. 

Q. And where did you then take that bus? A. I take that one 
back to Friendship Heights and then from there to Navy Hospital and 
back to Friendship Heights and from there out as far as Old Georgetown 
Road and Maple Ridge, where the accident occurred. 

Q. Now prior to the accident, occurrence, had you had any 
difficulty with the lighting system of Bus 3511? A. No, sir. 

Q.^Were you familiar with the lights which were on the circuit 
in that bus on which the tail light was located? A. Yes. I think so. 
They are designated on the switches. They have a name at each switch 
what they control. 

Q. Do you recall what lights were on that same circuit in that bus 
that night; that is, the same circuit as the tail light? A. Well, I think 
the tail light and the headlights worked on the same circuit and the— 
let's see— the marker lights and the step light and the fare box light— 

I believe they are on one circuit. 

Q. Now, approximately what time did you leave the terminal to 
start on the run on which the accident occurred? A. It was 12:05. 
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A. A. M. 

Q. Shortly after midnight? A. Yes. 

Q And what route did you follow? A. Out Wisconsin Avenue to 
Old Georgetown Road and out Old Georgetown Road to Alta Vista Road 
and Old Georgetown Road. 

Q. Now I want to direct your attention to your approach to the 
intersection of Old Georgetown Road and Maple Ridge Road. 

When you were approaching that intersection, what was the 
condition of the interior lights on your bus? A. They vere all on. 

Q. And your fare box light? A. Yes, sir. 

Q. And will you tell his Honor and the ladies and gentlemen of the 
jury what—strike that. Approximately how many passengers did you 
have on the bus at that time of the morning? A. Four. 

Q. And had you had any request from any passengers to make a 
536 stop at Maple Ridge Road? A. Yes, sir. 

Q. Do you recall who it was who asked you to stop there? A. 

This man and woman asked me to let them off there, when they got on 
at the TTjptrict line. 

Q. Now, approaching the intersection of Maple R icfee Road and 
Old Georgetown Road, tell his Honor and the ladies and gentlemen: of 
the jury what you did. A. Well, as I came to a stop, I turned my head 
and told them this was their stop, where they were supposed to get off, 
and they got up and the man handed me his little tickets or receipts, and 
got off and the lady, she got off behind him and just about as she stepped 
to the ground this crash came, — 

THE COURT: I didn f t get that. 

THE WITNESS: Just as she stepped to the ground this crash 
came from behind the bus; knocked my hat off, and that is about all— 

BY MR. HORNING: 

Q. Let me specifically ask you, what sort of a stop did you make 
as you came to the intersection; a normal stop or abrupt stop, or any¬ 
thing of that sort? Describe it. A. I made a normal stop because I 
was driving slow and it didn’t require much effort to stop it. 
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Q. And when you stopped your bus, where was your right foot? 

537 A. On the brakes. 

Q. And how long did your right foot remain on the brake while 
you were there? A. Well, as long as I sit in the driver’s seat it was 
on the brake until I set the hand brake. 

Q. When you set the hand brake, was that before or after the 
crash? A. Well, that was after the crash; when I go to get out of the 
driver’s seat I set the hand brake; then 1 can release the foot brake. 

Q. Was your foot depressed on the brake pedal during the whole 
time after the bus came to a stop, while these passengers alighted and 
thereafter until the crash came? A. Yes, sir. 

Q. And when your foot is on the brake pedal on that type of bus, 
what happens to the stop lights on the bus ? A. They light up on the 
rear of the bus. . 

THE COURT: Is there any way for you to tell from the driver’s 
seat, say from the panel or any other manner, when you depress the 
brake, whether the tail light, whichthe brake causes to operate, is on 
or off? 

THE WITNESS: No, sir. I don’t believe there is any way you 
could tell. 

538 BY MR. HORNING: 

Q. As these people were dismounting from the front door of the 
bus what was the condition of the front step light and the fare box light 
immediately prior tothe crash? A. The fare box light was lighted 
and the step light was lighted. 

THE COURT: Where is the fare box light? I never heard of that 
before. 

£>, 

MR. HORNING: I will let the operator tell you, your Honor. 

THE WITNESS: That is a little small light at the top of the fare 
box that illuminates the tray scvyou can see how much money people drop 
in the box; at any time you couldn’t tell. 

THE COURT: Right. i 

BY MR. HORNING: 




218 


Q. At the time that the crash occurred, will you tell us what 
happened to you? A. Well, it is just more or less an explosion and 
it knocked my hat off and for a few seconds all I could think of was, 

I wondered what happened to my hat. 

Q. Immediately prior to and at the time of the crash, where was 
your left foot? A. Well, my left foot was on the clutch. I had the 
clutch depressed -and my left foot on the clutch and the bus was in low 

539 gear. 

Q. And as a resiilt of the impact, what happened to your feet? 

A. Well, my right foot was either knocked off the clutch or I took it 
off, one, because it killed the motor. I don’t know whether I had taken 
my foot off or whether it was knocked off. 

Q. That is the left foot that was on the clutch. 

MR. BRESS: He said right foot. 

MR. HORNING: He said on the clutch. 

THE WITNESS: On the clutch. 

MR. HORNING: Which foot was on the clutch? 

THE WITNESS: The left foot would be on the clutch. 

BY MR. HORNING: 

Q. And when you release a pressure of your left foot from the 
clutch pedal either voluntarily or it was knocked off, what happened to 
the engine of the bus? 

THE COURT: He said it stopped. 

MR. HORNING: It stopped. I didn’t hear that, your Honor. 

BY MR. HORNING: 

Q. Then when that occur red, what did you do? A. Well, as 
soon as I realized the engine was stopped, I went back and started that 
again, because it was so cold, I didn’t know if it would start if it set 
there with all the lights on, for any length of time or not. 

540 So I re-started the engine. Well, I re-started the engine and taken 
it out of gear and set the hand brake. 

I re-started the engine and set the hand brake and one of the other 
passengers said he would go telephone for an ambulapce and I got out to 
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get the names of the other passengers that were on the bus for witnesses, 
and— 

Q. Mr. Walsh, — 

MR. BRESS: Let him finish his answer. 

THE WITNESS: I guess I am getting ahead of myself. Let's see: 

I got the names of the witnesses and then I went in and called the Capital 
Transit dispatcher for help and I came back and the ambulance was there 
and the police got there right soon after that. 

BY MR. HORNING: 

Q. Now, Mr. Walsh, could you tell us whether the force of the 
impact moved the bus ? A. No, I am afraid—I know the lady that was 
getting off the step just seemed to disappear and I don't know if it moved 
the bus or if she moved back or what.^happened then. 

Q. Now Mr. Walsh, as you approached for the stop at this 
intersection, where, with reference to the intersection, did your bus 
come to a stop ? A. I stopped right on the edge of the hard surface 
541 on Old Georgetown Road, where the people could get off on to the hard 
surface of Maple Ridge Road. 

Q. Mr. Walsh, there was an area, a shoulder adjoining the edge 
of that macadam. Did you drive in your bus in any way up on the 
shoulder? A. No, sir. 

Q. Why was that; why did you stop where you did? A. Well, 
that is where we had always stopped, ever since I have been driving 
out there. I guess they still do, as far as I know. 

Q. Did you observe the condition of the shoulder that night? 

A. Not in particular; no, I didn't. 

Q. When the passengers got out of the bus, where was the front 
of the bus with reference to the intersection of Maple Ridge Road and 
Old Georgetown Road? A. I am afraid I never knowed just how far; it 
seemed to be about where I stopped to let the people off; that is as 
close as I can tell you on that. - 

THE COURT: Is Maple Ridge Road hard-paved? 

THE WITNESS: Yes, sir. 
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BY MR. HORNING: 

Q. After you set your hand brake and got out, did you go back to 
the rear of the bus? A. Yes, sir. 

542 Q. And what did you see when you arrived there? A. Well, this 
car and the bus seemed to be about six or eight foot apart and the two 
people were seated in the car just like they were asleep. 

Q. And when the police arrived did you make known your ident:'.y 
to the police? A. Yes, sir. 

Q. Did you have a conversation there with them? Just yzs or no; 
not what was said. A. Oh, yes. 

Q. And did anyone else; that is, any representative of the Capital 
Transit Company, arrive on the scene? A. Mr. James, the inspector 
on duty, and also Mr. Dodd, the Division Superintendent. 

Q. And, don't say what you said, but did you have a conversation 
wi th these gentlemen? A.. No, I don T t recall having any with those 
right then. 

Q. I see. Now, on the scene there, Mr. Walsh, did yai observe 
a test made of the stop lights at the rear of your bus? A. Yes, sir. 

Q. What was the result of that test as you observed? 

Q. The stop light on the right side of the bus v^s still working 
and the one on the left side was not. 

Q. Did you thereafter operate the bus? A. Yes. 

543 Q. And where did you take it from the scene of the collision; to 
what point? A. I taken it back to the police parking lot in Bethesda. 

Q. And did you then stay at that location or did you leave and 

go somewhere else? A. I left it there and left. 

♦ * * * * * 

CROSS EXAMINATION 

BY MR. BRESS: 

♦ ♦ * * * * 

Q. Mr. Walsh, the force of this impact knocked your hat off? 

A. Yes. 

Q. The force of this impact knocked a number of cushion?: out of 
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seats, too, did it not? A. I didn’t examine the bus for that. 

Q. Did you observe that the cushion of the last straight seat in 
the bus and the first cross seat in the bus, the cushions were also 

544 knocked off in this impact? A. No, sir. 

Q. You didn f t replace the cushions in the seats? A. No, sir. 

Q. When your hat was knocked off, there was a rather sudden 
snapping effect of your head? A. Yes, It was, very definitely. 

Q. And that stunned you for a moment, did it not; you didn’t * 

/* 

think about anything except where your hat was? A. That was all I 
could think of for a few seconds; what happened to my hat. ** 

Q. And— 

THE COURT: Did you think about that, what happened to your hat? 

THE WITNESS: That was all I could think of for a few seconds; 
the explosion was over so sudden; it just taken a while to realize that 
it was even an accident. 

BY MR. BRESS: 

Q. You didn’t think about anything else at that time? A. No, 

sir. 

Q. You didn’t think, either, when you came to a stop, as to 
whether or not there was enough room for people to pass you on the 
left, did you? A. No, sir. 

545 Q. You didn’t think at the time you came to a stop as to whether 
or not you could more satisfactorily stop over on the right-hand 
shoulder, did you? A. No, sir. 

Q. As a matter of fact, you said that you often—I don't know 
what words you used—you frequently, you often stop right on the road 
and not on the shoulder; is that right? A. At this stop we always 
stopped right on the road at this particular stop. 

Q. As a matter of fact, you mean you pick out this particular stop 
at Maple Ridge Road to stop on the highway but other stops on Old 
Georgetown Road you do not stop on the highway; you stop over close to 
the right-hand edge of the shoulder at the bus stop sign; is that correct? 
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MR HORNING: I would like to object to that. The grounds I 
noted at the bench. I object to any interrogation about the shoulders. 

MR. BRESS: The Court has ruled on that. 

MR. HORNING: I know, but I have to, I respectfully submit, 
renew my objection at this time. 

THE COURT: I overrule the objection. 

MR. HORNING: I won’t renew it each time, May it be considered 
that it goes— 

THE COURT: You won’t have to. Let’s have it a blanket objection. 

MR. BRESS: Yes, I agree. 

THE WITNESS: I am afraid I am a little mixed up now. 

MR. BRESS: I don’t want you to be mixed up. 

THE COURT: Ask him again. 

MR. BRESS: You said at this particular stop at Maple Ridge Road 
you said you always stop on the road and not on the shoulder. I want 
to ask whether or not at other stops, the one before this one and the one 
beyond this one where there are shoulders and bus stops offthe road, 
is it not the usual thing to pull off to the side and stop where the bus 
stop sign is. 

THE WITNESS: Oh, yes; if it is smotth enough and the buses have 
been stopping there; you can pull off all right. 

BY MR. BRESS: 

Q. Wasn’t this— 

MR. HORNING: Wait a minute. Let him finish. 

MR. BRESS: I thought he answered the question. Have you 
finished? 

MR. HORNING: He said ”but”— 

MR. BRESS: Is there anything else you want to add to that? 

THE WITNESS: No other buses ever pulled off the road there and 
it was rough at that time, I don’t see why you should have to stop and 
ease off the road. 
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BY MR. BRESS: 

Q. When did you acquire knowledge that no other bus pulled off 
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there and stopped on the shoulder, --who told you that? A. Well, I can see 
tracks there. If they went off the road, the tire tracks would have been 
there. 

Q. You mean that there were no bus tire tracks on this shoulder by 
the bus stop sign? A. No, sir. 

Q. Who told you that buses didn’t drive on there, if anybody? 

A. Nobody. 

Q. Nobody told you. And that is the reason why you didn’t stop on 
that shoulder on this night. I show you these two pictures. Don’t they 
accurately reflect the condition of that shoulder on that night? A. There 

is a picture but not actual, I don’t think— 

\\ 

Q. But does it take too much effort to pull the bus, this old bus over 
to the right a little bit to stop by the bus stop sign? A. No, but it takes a 
very little rough place to shake people up. 

Q. I see. And that shoulder there is hard, though is it not? A. It 
was filled in; the street; they had been working in there; it was filled in 
548 but I don’t know how solid; it was solid at that time because it was frozen. 

Q. You knew that too, didn’t you. A. Oh, yes. 

Q. And if it was hard and there were no holes in it any more than 
shows on this picture you still didn’t feel that you should stop on it on this 
occasion? A. No, sir. 

Q Now you say you stopped on to the opening of Maple Ridge Road 
into Old Georgetown Road where there was a hard surface concrete and you 
let your passengers off there; is that correct? A. Yes. 

Q. Then there was certainly no reason, was there, for you to pull 
to the right on to the hard concrete of Maple Ridge Road ? You wanted to 
clear the road for other traffic? A. You still had to drive on the rough 
place before you got to that. 

Q. So you just didn’t want to drive onto this rough place; is that 
correct? A. No, sir. 

THE COURT: Well now, I don’t know what that answer means. You 
mean ”No, that is not correct” or you did not want to drive off on the 
shoulder ? 
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THE WITNESS: Well, I always try to give the people the best 
place I can to get off of the bus. 

549 THE COURT: Which is the reason you stopped on the hard road? 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q. There was no reason if you wanted to give them the best place 
to get off, why you couldn f t pull more to the right and let them get off 
on the hard surface of Maple Ridge because you let them get off in the 
intersection anyhow, as you say? 

MR. HORNING: I object to that specifically on the grounds that it 
is argumentative, your Honor. 

THE COURT: Well, I think he said so. 

Let's find out. Did you stop at the intersection of Maple Ridge 
Road so that when you let your passengers off there, they would stop on 
the hard surface of Maple Ridge Road? 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q. Yes; and the opening of Maple Ridge Road—the opening of 
Maple Ridge Road and Old Georgetown Road is such that you could 
have pulled completely off Old Georgetown Road and still let your 
passengers step on to Maple Ridge Road by merely going in an extension 
of the shoulder; isn T t that correct? A. I don't believe there is that 
much room there. 

x. 

550 Q. As a matter of fact, don't you know that the statutes of Mary¬ 
land, the law, prevents you from stopping to unload passengers within 
an intersection? 

MR. HORNING: I object to that, if the Court please. 

THE COURT: I sustain the objection. 

MR. BRESS: If you Honor please- 

THE COURT: That is a matter for argument. 

BY MR. BRESS: 

Q. Now, you had been over this route earlier that evening? 

A. Yes, sir. 
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Q. You knew that the street lights at Maple Ridge Road were 
out or don’t you remember? A. No, sir, I don’t know if they were out 
or on. 

Q. Pardon? A. I don’t know whether they were out or on. 

Q. You didn’t make any note of it either way? A. No, sir. 

Q. You don’t t^-all. When you came to a stop there on this 
particular occasion when the accident occurred, were you aware or 
were you unaware of the fact that the street lights for several hundred 
feet were not illuminated? A. It was discussed after the police had 
got there, but before that I hadn’t knowed. 

551 Q. Mr. Walsh, this sudden blow which affected you in the way that 
it did, you don’t know how far forward your bus was knocked in the 
impact, do you? A. No, sir. 

Q. But you do know this, that your left foot was knocked off a 
pedal but your right foot always remained still? A. I don’t know 
if it was knocked off or I took it off. 

Q. You are talking now about the left? A. Left foot, yes. 

Q. With respect to the clutch? A. Yes. 

Q. And if your left foot was knocked off the pedal— 

THE COURT: He said he doesn’t know whether it was knocked off 
or he took it off. 

MR. BRESS: Yes. 

BY MR. BRESS: 

Q. Would you havets£;en it off with the car in gear? A. Yes, sir. 

Q. Wotf^you take your foot off at the time of this accident or would 
it have been knocked off? If you say you would take it off I understand 
you. Will you explain? 

MR. HORNING: I object to that because he is merely surmising. 

He has no recollection definitely whether he took it off or it was knocked 
off and thfcshould be the termination of it. 

552 J£T.. BRESS: I submit this is proper cross-examination, if the 
Court please. I want to know. If he has already indicated on a prior 
deposition—I am laying the foundation now— 
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THE COURT: Well, he may answer. 

THE WITNESS: Well, I could have easily taken my foot off the 
clutch afterwards. 

BY MR. BRESS: 

Q. Afterwards? A. Yes. 

Q. So that as a result of the impact, as far as your recollection 
is concerned, do I understand that you are not sure that either foot was 
knocked off anything? A. I am sure that my right foot was still on the 
brake pedal, whatever pressure it took to stop the bus; but my left foot 
was not on the clutch. Anyway, the motor was killed and I don’t know 
if I took my foot off or it was knocked off or what. 

I don’t know how long afterwards I took my foot off the clutch if 
I taken it off. 

Q. Do you re member the fact that your r ~ht foot was on the brake 
because of any particular thing that happened or because you did bring 
the bus to a stop? Is that what you rely on to refresh your recollection 
that your foot must have been on the brake? A. No. My foot was 
553 c ^finitely on the brake. 

Q. Now do I understand, Mr. Walsh, that when you are sitting 
there in your bus driver’s seat and you came to a stop, you had to put 
your foot on the brake to bring the bus to a stop? A. Yes, sir. 

Q. Your bus was then in high gear; you had to shift gears and 
you opened the door with the valve on your left; right? A. Yes, sir. 

Q. You used your right hand for shifting the gear? A. Yes, sir. 

Q. You use your left foot for the clutch? A. Yes, sir. 

Q. You use your right foot for putting it on the brake? A. Yes, 

sir. 

Q. When you came to a stop you opened the door with your left 
hand ; right? A. Yes, sir. 

Q. You also had to collect some fare from the passengers, didn’t 
you? A. Little receipts that they paid their fare when they go on. 

Q. Was the husband the man who handed you two passes, two 
tickets? 
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554 A. Yes, sir. 

Q. And you saw them get off. Now was it before they got off or 
afterwards that you shifted the gears or do you shift that as soon as 
you come to a stop? A. I shift that as soon as I come to a stop. 

Q. And after you shifted you then had to keep your foot on the 
clutch; is that right? A. Yes, sir. In order to keep the motor 
running. 

Q. And when you got your foot on the clutch and the ground there 
is perfectly level—was it not? A. Well, it seems to be; quite level 
there. 

Q. And how long would you say that you were standing there before 
this crash occurred? A. Probably twenty seconds. 

Q. And in the process of standing there do I understand that you 
as this lady stepped 'Ey, you were about to close the door and start up; 
is that correct? A. No, I hadn’t. Just as she stepped to the ground, 

I hadn’t started to close the door or anything, is when the crash came. 

Q. But weren’t you ready to close the door and go on just as she 
stepped off? A. As soon as she cleared the door; yes, I would. 

I \ 

Q. As a matter of fact, she had cleared the door before the 
accident happened? A. She was just stepping to the ground it seemed 

555 to me. 

Q. This bus starts with the door open, does it not, --it can 
start with the door open? A. Oh, yes. 

Q. And when she stepped off, your next thing was to go toward 
because you already had the car in gear; is that not correct? A. Close 
the door and go forward; yes, sir. 

Q. You were going to close the door before starting on this 
occasion because the weather was cold, was it not? A. Oh, yes. 

Q. Now after you were struck and the bus went forward, the bus 
stopped after it went forward because of your application of the brakes, 
did it not, or did it stop on its own momentum? 

MR. HOIKING: Object to that. There is no testimony that the bus 
went forward. 
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MR. BRESS: Oh, yes. 

THE COURT: I don’t remember it. 

MR. BRESS: Abundance of testimony from the police. 

THE COURT: Is it in evidence here in the court room? 

MR. BRESS: Yes, sir; certainly. 

MR. HORNING: No, sir. 

THE COURT: I don’t remember it. 

556 MR. BRESS: The point of impact is shown to be approximately 
eight feet back from the rear of the bus; the point of impact; so that 
the rear of the bus— 

MR. HORNING: The officer said he couldn’t tell from the debris 
whether it had moved one inch; absolutely. 

We have got that in the record. 

MR. BRESS: On Plaintiff s Exhibit I there is an X mark with a 
circle around it; that X mark was the mark made by one of the police 
officers, Sergeant Dutrow, as to the point of impact where the two 
vehicles came together, and the distance is estimated at seven to eight 
feet. 

THE COURT: I think you are right. 

MR. BRESS: I think so, your Honor. 

. BY MR. BRESS: 

Q. Now as a matter of fact you indicated that, or did you indicate 
in your testimony on direct that the bus did not go forward or do you 
say now that you don’t know whether it went forward? A. I don’t know. 
All I know is, the lady was getting off; just seemed to disappear. As 
to how much the bus went forward I don’t know. 

Q. Very well. My question to you now is: Since you don’t know 
how far the bus went forward or if it did, whether or not it came to a 
stop after the impact by reason of your forceful application of the brakes- 

557 MR. HORNING: I object to that. 

THE COURT: I overrule the objection. 

THE WITNESS: Well, my foot was still at the same pressure 
that I put on it to stop the bus and if fit .was moving it would have come to 
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a stop very soon; by the brakes; not of its own accord. 

BY MR. BRESS: 

Q. I want to be sure I understand you. Do I understand that at 
the moment of time of impact your foot was depressing the brake 
pedal? A. Yes, sir. 

Q. To the same extent that your foot was depressing the brake 
pedal when it stopped the bus after it moved forward? 

MR. HORNING: I object to that. 

THE COURT: I don f t understand that. 

(Record read.) 

THE COURT: Do you understand that? 

THE WITNESS: The only thing I can say is when I broug ht the 
bus to a stop to let the people off, my foot was still depressing the 
brake; the same amount of pressure it took to stop the bus; it was still 
there after the accident. If the car had moved the bus, the brake would 
have stopped. If my foot hadn’t been on the brakes it would have moved 
quite considerably, I imagine that. 

BY MR. BRESS: 

558 Q. Ultimately the bus stopped because you had the brakes on; is 

that correct? 

MR. HORNING: I object. 

THE COURT: I overrule the objection. 

BY MR. BRESS: 

Q. Is that correct? A. Yes. 

Q. The bus came to a stop first to let the passengers off because 
you had the brakes on? A. Yes, sir. 

Q. All right. What we are concerned about now is, between those 
stops, during the time after you stopped to let the passengers off and the 
time when you ultimately stopped after the move forward by the collision, 
during that time how do you know that your foot was on the brake all the 
time? A. My foot was still on the brake; that is all. 

Q. I know it was still on the brake, but how do you know? 

MR. HORNING: I object to interrupting the witness and not letting 
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him finisho I object to the tone of his voice. 

THE COURT: He is entitled to finish. 

MR. BRESS: I am sorry. I did not want to cut the witness off. 

BY MR. BRESS: 

Q. How do you know that between the time that you brought the 

559 bus to a stop to let the passengers off and then later on when the bus, 
after the accident, it was stopped with your foot on the brake, how do 
you know that you had your foot on the brake during that entire interval 
of ten to twenty seconds you estimated you were stopped there? 

MR. HORNING: I object to that. He never said ten seconds. 

THE COURT: No. He said twenty seconds. 

MR. BRESS: He estimated ten to twenty seconds in his deposition. 

THE COURT: Well, he didn’t here. 

MR. BRESS: I am sorry. I didn’t pick the figure out of the air, 
your Honor. I will bring it out at this very point. 

BY MR. BRESS: 

Q. Is it not a fact that on your deposition t i answer to this question, 
"And how long was your bus at a standstill from the time you stopped at 
that intersection until the collision occurred, Tl did you not answer that 
question, "It is kind of hard to say. I stopped and the passengers got 
up and got off. Probably ten to twenty seconds. Tt 

Was that not your testimony ? A. I estimated it there just the 
same as I am here as close as I can tell. 

Q. All right. I didp’t pick ten to twenty. Twenty is what he said 

560 on his direct; ten. to twenty is what he said on his deposition. 

Now, getting to my question, Mr. Walsh:—you understand the 
question? A. I think I understand the question but I distinctly remember 
that my foot was on the brake until I took it off the brake after the accident. 

Q. Mr. Walsh, you distinctly remember that because when the bus 
finally was stopped after the accident your foot was on the brake it had 
to be on the brake then in order to stop the bus after the crash; is that 
not correct? 

MR. HORNING: I object to this. 


231 


THE COURT: That is argumentative. ' | 

* 

MR. BRESS: I am leading the witness. I am trying to remind 

j 

him if that is not the basis for his testimony that his foot was on the 
brake the fact that it was on the brake when he stopped and he has no 
independent recollection it was on during the entire interval of standing 
there, there was no need for it. 

1 ! 

MR. HORNING: I renew th * objection, j 

j 

THE COURT: No. I will o verrule it. I will let him answer. 

\ 

BY MR. BRESS: ] 

Q. Can you answer the question? A. I still have to say that my 

I I 

561 foot was on the brake until I took it off after the accident was all over. 

I ! ' ' 

Q. That is your conclusion: is that correct? 

MR. HORNING: I object toi that. That is his testimony. 

i 

THE COURT: That is his testimony; Ia^ree. 

BY MR. BRESS: 

i 

Q. Is that an independent recollection or is that what you think 
must have happened? A. That is an independent recollection, if yon 

i . 

want to put it that way. 

THE COURT: In a word, your recollection convinces yon that 
your foot was still on the brake after the impact? 

THE WITNESS: Yes, sir. j 

THE COURT: All right. j 

BT MR. BRESS: 

Q. And you said otherwise the bus would have moved much further 

i 

as a result of the impact if your foot wasn’t on the brake? 

MR. HORNING: I object to that. 

, i 

THE COURT: He hasn T t said that. 

MR. BRESS: I though he said otherwise his bus would have moved 
much further. 

THE WITNESS: I used the example. 

THE COURT: He didn T t say that. - 
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BY MR. BRESS: 

Q. Did you say that? 
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him finisho I object to the tone of his voice. 

THE COURT: He is entitled to finish. 

MR. BRESS: I am sorry. I did not want to cut the witness off. 

BY MR. BRESS: 

Q. How do you know that between the time that you brought the 

559 bus to a stop to let the passengers off and then later on when the bus, 
after the accident, it was stopped with your foot on the brake, how do 
you know that you had your foot on the brake during that entire interval 
of ten to twenty seconds you estimated you were stopped there? 

MR. HORNING: I object to that. He never said ten seconds. 

THE COURT: No. He said twenty seconds. 

MR. BRESS: He estimated ten to twenty seconds in his deposition. 

THE COURT: Well, he didn't here. 

MR. BRESS: I am sorry. I didn , t pick the figure out of the air, 
your Honor. I will bring it out at this very point. 

BY MR. BRESS: 

Q. Is it not a fact that on your deposition t i answer to this question, 
"And how long was your bus at a standstill from the time you stopped at 
that intersection until the collision occurred, ” did you not answer that 
question, rT It is kind of hard to say. I stopped and the passengers got 
up and got off. Probably ten to twenty seconds. tf 

Was that not your testimony? A. I estimated it there just the 
same as I am here as close as I can tell. 

Q. All right. I didn't pick ten to twenty. Twenty is what he said 

560 on his direct; ten to twenty is what he said on his deposition. 

Now, getting to my question, Mr. Walsh:—you understand the 
question? A. I think I understand the question but I distinctly remember 
that my foot was on the brake until I took it off the brake after the accident. 

Q. Mr. Walsh, you distinctly remember that because when the bus 
finally was stopped after the accident your foot was on the brake it had 
to be on the brake then in order to stop the bus after the crash; is that 
not correct? 

MR. HORNING: I object to this. 
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THE COURT: That is argumentative. *• j 

! 

MR. BRESS: I am leading the witness. I am trying to remind 
him if that is not the basis for his testimony that his foot was on the 
brake the fact that it was on the brake when he stopped and he has no 
independent recollection it was on during the entire interval of standing 
there, there was no need for it. 

MR. HORNING: I renew the objection. 

THE COURT: No. I will overrule it. I will let him answer. 

I 

BY MR. BRESS: | 

i 

Q. Can you answer the question? A. I still have to say that my 

561 foot was on the brake until I took it off after the accident was all over. 

Q. That is your conclusion; is that correct? 

MR. HORNING: I object to that. That is his testimony. 

THE COURT: That is his testimony; Ia^ree. 

BY MR. BRESS: j 

Q. Is that an independent recollection or is that what you think 
must have happened? A. That is an independent recollection, if you 
want to put it that way. 

i 

THE COURT: In a word, your recollection convinces you that 
your foot was still on the brake after the impact? 

THE WITNESS: Yes, sir. 

i 

THE COURT: All right. j 

BY MR. BRESS: 

| 

Q. And you said otherwise the bus would have moved much further 
as a result of the impact if your foot wasn't on the brake? 

MR. HORNING: I object to that. 

THE COURT: He hasn't said that. 

1 

MR. BRS3S: I though he said otherwise his bus would have moved 
much further. 

THE WITNESS: I used the example. 

i 

THE COURT: He didn't say that. / ~ - 5 ' 

BY MR. BRESS: * - 

i 

562 Q. Did you say that? 


i 
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A. I used it as an t. sample, is l jat I meant to use it as. 

Q. As an example to illustrate that if the brake had not been on, 
the bus would have gone further because of the force of the blow; is that 
what you are trying to point out? A. Yes. 

Q. How does that illustrate that the brake was not applied after 
the crash in time to stop the bus? I don’t understand the illustration. 

THE COURT: I don’t understand your question. 

MR. BRESS: The question is that the bus would have moved much 
farther had the brakes not stopped. 

But the fact that the brakes stopped it from moving much f?i iier 
is not evidence that the brakes were on during the entire interval of 
standing re. 

THE COURT: Well, you can argue that. 

MR. BRESS: 

Q. You are not very familiar with the electrical circuits on this 
bus? A. Well, the name is on the switch -vAat it controls, I think, 
on this particular bus. 

Q. Well, is it your understanding that the tail light on this bus 
instead of working on the same circuit with the marker lights, works 
563 with the headlights? A. Well, that is what I thought, I couldn’t be 
sure on that. 

Q. You didn’t check the lights on this bus before going out this 
evening, did you? A. No, sir, I didn’t get out and go around and check 
them. 

Q. You knew that you were required before each scheduled run, 
to make an inspection? A. Well, I know you are supposed to check 
them but I don’t know about— 

Q. As soon as the lady got off the bus you were going to close the 
door and go on; is that correct? A. Yes, sir. 

Q. And in the process of going on, starting up from the standstill, 
do I understand that in addition to just moving the lever that closes 
the door, all you have to do is put your right foot on the accelerator and 
lift your clutch because it was already in gear? A. Yes, sir. 


Q. So that your right foot was at the time of the accident just as • 

you were about to—as the lady was getting off-- 7 

** ' * ■ - 1 4 - * * 

THE COURT: Now you are leaving out something that he testified 

i "■ ‘ 

to •i• - • ' , j ii- , 

. — :■ - r • • . 

. *■ »•*«.. 

MR. BRESS: He was toz&ut his right foot from where^r the right 
564 foot was; on the accelerator to start up. * ' ’ 

THE COURT: No; on the startqj^wherever that is. 

MR. BRESS: No, sir. V . | 

THE COURT: He fe ^d the engine went out. ^ -7 ' - ' 

MR. BRESS: ^es; that is what actually happened. I am speaking „ 
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now^- j 

THE COURT:: That is what he says happened.; - - 

* . i • , 

MR. BRESS: Maybe I didn’t make my question clear. I am 
speaking of the few moments before impact; that he was about to—as 

; i *: v 

the ladygot off he was about to close the door and put his right foot on 

the gas. • ■ • V : - - 

THE COURT: That is right. ; | " - V v ' . 

BY MR. BRESS: i ; 

Q. As you were about to do that—as long as it takes to do that 

: 1 * r 

your brake would not be on, would it? A. No, sir. 7 • 77 

Q. Do I understand you to say today that you don’t know whether 


the bus -was knocked forward by the impact ory^do know it, which? 

A. I don’t know. I can’t say on that. j- 

Q. Isn’t it a fact that you previously testified that you don’t know 
how far it was knocked forward bat that it was knocked forward by reason 
of the impact? A. It seemed to be knocked forward, but I don’t 

■ "* i' ■ •' , 

any recollection of how much or whether it was or not.' 7 

. * ^ J K a * , p 7 7 ' 

Q. As far as the lady passenger was concerned, it was your " 


recollection when you previously testified that she had evidently already 

• • i ■ ■ ■ ■■ • 


gotten off the bus before the collision occurred? 




MR. HORNING: I object to that 
THE COURT: I think he has. 7 


BY MR. BRESS:# 


He has described that three times 
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Q. Question: And where was the second passenger at the time 
the collision occurred—on the bus or on the street?" 

Do you remember that question being asked you? Page 6. 

And do you recall you gave this answer: Tt She evidently had just 
stepped to the street because I believe it would have hit her if she had 
not." 

Is that correct? A. Yes, sir. 

Q* The right brake light: Was any inspection of that made at any 
time in your presence? A. Yes, sir. It was inspected by the police 
there and I believe Mr. James. I believe after he came that they 
tested it. 

Q. You mean no inspection of taking it apart? A. Oh, no. 

Q. You mean by the depression of the brake pedal that right light 
didn’t work, did it? A. The right one worked but the left one didn’t. 

566 Q. The left didn’t, but the right did? A*. Uh, huh. 

Q. You said that when you looked in this car, these two people 
were sitting in the car as though they were asleep. You mean they 
looked like they were asleep or looked like they were dead? A. They 
just looked relaxed, like they were asleep. 

THE COURT: He said they looked like they were asleep and he 
later learned they were dead. 

♦ * * * * * 

579 KENNETH FULLER FRAMES 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HORNING: 

Q. State your full name. A. Kenneth Fuller Frames. 

Q. Mr. Frames, shortly after midnight, in the early morning 
hours of December 28th, 1952, were you a passenger upon a Capital 
Transit bi^ which was involved in an accident at Old Georgetown Road 
and Maple Ridge Road? A. Yes, I was. 

Q. Do you recall where you boarded that bus that evening? 


A. I boarded that bus at the District Line. 

- T 

. ^ ^ <** - 

Q. And where were you enroute to? ! J - 

!' ' ’ 

THE COURT: You mean Wisconsin and Western? 

THE WITNESS: Wisconsin and Western; yes, sir. I was on my 
way home; that was the last bus that left the depot. 


BY MR. HORNING: 


*■ * » >* t 


Q. And as the bus traveled from the depot there at Wisconsin 

! *> . % k # k 

and Western Avenues, toward this intersection, was there anything 
unusual that you observed about the operation of the bus? A. No, sir. 

Q. Now you recall it coming to a stop at Maple Ridge Road and 
Old Georgetown Road? A.. That is right; yes; sir. \ 

Q. Did it make a normal stop for that intersection? A. That is 
right, sir; it stopped as they normally do. 

MR. BRESS: I object to the conclusion as to the use of the word, 
’’normally. n j 

THE COURT: I overrule the objection. I - 

MR. BRESS: I don’t know if he is talking about the kind of sto& 
the brakes, —I don’t know what the question means. ~ ‘ 

. v „ „ u 

THE COURT: I think the question and the answer are simple; 

Did it come to a normal stop. “ I 

The answer is "Yes. ” | 

Now we know what that means. J 

• . , ri, , * , s 4 t /S + * 

MR. BRESS: Ordinarily, yes, your Honor. I think it is slightly 
ambiguous in this instance in connection with one facet of the normal 
situation in relation to brake and another in relation to place. Do you 
see my point? " " . v | V * ' ;. • - 

THE COURT: Well, you can ask him that on cross-examination. . 

. ' — j ^ ^ ■ ♦ " , 

BAR. BRESS: That is my only objection to the leading question on 
the use of the word "normal". 


THE COURT: I overrule the objection J v .l 

, -• r ” . . * .: . - * • > 

BY BAR. HORNING: - -‘t v “' ^ T . 

Q. Now, BAr. Frames, will you tell us if anything unusual occurre 
after the bus had come to a stop? A. Well, when the bus had come to a 
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stop it was unloading the passengers and immediately after one 
passenger had gotten off and walked up the side of the bus. Immediate- 
ly— 

THE COURT: How do you know that? 

THE WITNESS: Because I saw an image of somebody walking up 
the side of the bus so I presume that was the passenger. Immediately 
the bus was struck by an impact. I immediately got up. It threw me 
off the seat. I was sitting in the back, rear of the bus, in the center 
part. It threw me off the seat. I immediately got up and realized what 
had happened, that somebody had hit the bus. I immediately got up. 

I got off the bus and went to the rear of the bus and saw this car had 
driven right into the back of the bus. I immediately went into the 
closest house and called the rescue squad, which I used to be a member 
of. 

BY MR. HORNING: 

Q. Then after that, did you return to the scene of the accident 
and give your name to anybody as a witness? A. I had returned to the 

scene and waited around until the rescue squad come. 

♦ * * * * * 

CROSS EXAMINATION 
BY MR. BRESS: 

Q. At the time you saw the image on the outside of the bus walk¬ 
ing on the outside, was the lady still on the bus? A. I couldn't tell 
you who was on the bus or who wasn't on the bus at that time because 
it'- teen some time. 

MR. BRESS: No further questions. 

THE COURT:. That is all. 

MR. HORNING: You are free to go, Mr. Frames. Thank you. 

* * * * * * 

WILLIAM R. JAMES 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 



DIRECT EXAMINATION 
BY MR. HORNING: i 

j 

Q. Will you state your full name? A. William R. James. 

Q. And your occupation? A. Inspector, Capital Transit Company 
Q. How long have you been so employed? A. A little cfvsar eight 
years \ - ' 


Q. What are the duties of an inspector of the Capital Transit 
Company? A. Well, you can classify them more or less as the police 


force of the transit industry, 
lations that operators make. 


We look into the infringements and vio- 



THE COURT: Into what? 


THE WITNESS: Infringements are violations of the company's 
rules and regulations that may be performed by operators and we ard £ 
in a radio car and we go to accidents; any trouble that may tie up the 

i • 

lines, to get the lines open and the 
BY MR. HORNING: 

Q. Prior tv being an inspector were you an operator of a bus for 

i ■ 

the Capital Transit Company? A. Yes, sir. j 

Q. And for how many years were you an operator? A. For two 
years. 

Q. Directing your attention to the early morning hours of 

i. ..... . 

December 28th, 1952, were you on duty as aninspecfbaMthat Sunday 
morning? A. Yes, sir, I was. j ■ ■-.. ‘v 

Q. Were you in a vehicle? A. Yes, I was. 

Q. Did you receive a radio call to go to the vicinity of Old 

,i • 

Georgetown Road and Maple Ridge Road? A. j Yes. Fdid. - 
Q. And did you go there, sir? A. Yes. I did. * 

Q. And on your arrival there, whlfedia you see? A. I saw this 

bus standing there and this Henry J., I believe it was a maroon color, 

was behind it with the whole front e£d tore out of it. -.. * 

* u • * . * ' • w •• * * 


service back to ijprmal schedule. 



i 


Q. Now do yap recall what the position of the bus was when you 

*’ ' * I * * *. " * ^ V . • * ' 

arrived there with reference to the macadam surface of the highway? 

.. } ' *■' , ' ■ ■■■ 

A. The bus was on the highway. - - - 


• * 
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Q. And adjoining the highway was there an edge or a shoulder? 

A. Yes, there was a soft shoulder adjoining the highway to the right. 

Q. And would you describe that shoulder as you saw it that night? 

A. That shoulder was pretty rough in there, from, it looked like tire 
impressions from previous buses going through there, I imagine, and it 
had pretty deep impressions in it and it was kind of a bad place to 
operate over it. 

Q. In your opinion would it have been a proper and safe operating 
practice to have driven the bus over that shoulder in the condition in 
which it was that night? 

MR. BRESS: Objection. 

THE COURT: On what ground? 

MR. BRESS: On the ground that to ask this witness whether or . 
not the terrain, the pictures of which are here in evidence, was such as 
to make it unsafe to operate over, I think calls for a conclusion which 
this witness is no better qualified to deduce from the facts than is the 
jury. Therefore it calls for no expert opinion. 

THE COURT: I overrule the objection. 

* * * * * 

THE WITNESS: No, I don’t believe it would be. 

MR. BRESS: Not proper or not safe; which? 

THE WITNESS: I would say it would not be safe; if anyone was 
getting off of the bus or standing up in the bus it would probably throw 
them down. 

THE COURT: Why? 

THE WITNESS: Due to the roughness of the terrain. 

BY MR. HORNING: 

Q. Now, Inspector, did you go from that scene to any other place? 
A. Yes, sir, I followed the bus to the police station in Bethesda. 

Q. And were you present when any tests were made there at the 
police station? A. I was present when two members from the mechanical 
department came up there and looking the bus over. 

Q. Do you recall who they were, sir? 


I 


239 

i 

A. Mr. Bohrer and Mr. Savage. 

Q. And were you present when anything was done to the bus by 
either of those gentlemen? A. I was present when they replaced the 

i .. 

blown fuse to, I believe it controlled the marker lights in back of the 
bus and also when they examined the tail light to see if it was anything 

587 with it. j 

i 

Q. Do you recall whether or not there was anything wrong with 
the tail light? A. I didn T t examine it myself but— 

i 

MR. BRESS: Objection. | , 

BY MR. HORNING: ! 

Q. Did you see it yourself? A. No, sir. 

MR. HORNING: Ttta&is all right. That is all. Thank you. 

CROSS EXAMINATION 

BY MR. BRESS: 

Q. Your job with Capital Transit Company is that of one of its 

i 

policemen over its employees;is that correct? A. You might classify 
it as that; yes~ sir. 

j • 

Q. And it is your job to check on what the employees do in 
relation to complying with the law as well as the rules of the company? 

I 

A. That is part of it. * 

i A 

Q. That is what you said? A.* Yes, sir. * 

Q. On this occasion when you arrived at the scene,, you found 
the shoulder of this roadway to be a soft shoulder? A. Yes, sir.; 

Q. And when you say it was a soft shoulder you mean it was the 

588 kind of shoulder that if you drove onto, your vehicle would sink a 
little or give a little; is that what you mean? A. It would in normal 

. i 

times, but it wouldn't that night because it was froze. 

Q. You don't mean that this shoulder was soft on this night? 

- 

A. No, sir. * • * 

Q. And what was the shoulder made of, if you remember? A. As 
far as I can remember, it was dirt. 

? ■ j . , - * 

Q. You don't remember very much about it, do you? A. Well, 

- ■ j 

it's been three years ago. I ^ 




Q. Would it surprise you if it appeared that it was made out of 
bluestone, hard-pressed, hard, and not soft at all? A. Well, I guess 
it would, yes, sir. 

Q. It would. And the roughness that you have described on this 
shoulder is the kind of roughness that is made by impression of nits 
made by the tires of buses riding on to that shoulder; is that not correct? 
A. I would say that; yes, sir. 

Q. And the maximize, depth of any of these depressions was not 
more than two to four inches? A. I would say four or six inches; some¬ 
thing like that; yes, sir. 

Q. You would say that now; you don’t remember much about it; 
but you are able to state that it is four to six instead of two to four 
inches? 

MR. HORNING: I object to that, if the Court please. 

MR. BRESS: It is proper cross- examination. 

THE COURT: I overrule it. I think it is, too. 

BY MR. BRESS: 

Q. You don’t remember much about it but when I suggested the 
depressions might be two to four inches you said no; four to six 
inches; you remember enough to be able to correct me on that estimate 
of depth? A. Well, I couldn’t say for sure how deep they were. I 
didn’t measure them or anything like that. It was just an eye view of 
it. 

Q. Well, has anything taken place since January 28th, 1952, that 
would refresh your recollection about the kind of ruts in that shoulder? 
A. No, sir. 

Q. Your recollection today is no better than it was in January 
1955, is it? A. No, sir. 

Q. Do you remember that I asked you this question in a deposition 
on that date and you gave this answer: 

“Question: And what would you say would be the depth of the 

impressions in the earth off the edge of the road at that place 

made by tires? ’’Answer: Maybe two to four inches in depth. ” 
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‘ Do you remember that question and that Ciswer? A. I remember 
that question; yes, sir. 

Q. You don’t remember that answer? A. I don’t remember 
exactly how deep I said they were; no, sir. 

Q. Well then, which is correct, or don’t you know which is correct 
—your estimate before of two to four or estimate of today of four to sisr, 
or don’t you know whether there was any depth to the impressions of bus 
tires in that shoulder? A. Well, there were impressions there, sir, 
but I don’t —I can’t tell ygu right to the inch how deep they were. 

Q. This shoulder was a regular stopping point for the bus to load 
and unload, was it not? 

MR. HORNING: I object to that. 

THE COURT: What was your answer? 

THE WITNESS: I didn’t give it. I thought there was an objection. 

MR. HORNING: I object to characterizing it as a regular stopping 
place; there is no evidence of anything like that. 

THE COURT:, Well, maybe he knows there was a bus stop sign 
there. Wasn’t there? 

MR. Y ^-NING: Yes; on somebody’s private parking; shown 
by the picture. 

MR. BRESS: There is no showing that is private parking. 

MR HORNING: It looks it. 

THE COURT: Was there a bus stop sign there? 

MR. BRESS: Yes, sir; just as shown on the picture. 

THE COURT: He may answer. 

THE WITNESS: Repeat that question. 

BY MR. BRESS: 

Q. I said that the area of this shoulder we are talking about had 

* 

a bus stop sign there and that was a regular stopping point for the bus 
for lading and unloading; was it not? A. Yes, sir. 

Q. Now with respect to this ground which you say today that due 
to roughness it was unsafe to ride on it because it might 

throw a standing passenger in the bus; did I understand you correctly to 


say that? A. Yes, sir. 

Q. Can you tell us whether or not you made any count of the 
number of such ruts in the shoulder at or about the vicinity of the bus? 

A. No, sir. I didn’t exactly count them. 

Q. You didn’t exactly count them or you didn’t? A. 7 didn’t 
count them; no, sir. 

Q. Did you make any report to the Capital Transit Company 
following your investigation about any ruts in the shoulder? 

592 A. No, sir, I don’t believe I did. 

Q. It was part of your job as an investigator to report on what 
you found on your investigation and yet it is a fact that after making this 
inspection you made no report at all about anything wrong with the 
shoulder; isn’t that correct? 

MR. HORNING: I object to that. 

THE COURT: I sustain the objection to that; at least so far. He 
hasn’t said that to do that was within the province of his job. 

MR. BRESS: I will pass that, your Honor. Your Honor has a 

point. 

THE COURT: Now and then I do. 

BY MR. BRESS: 

Q. Mr. James, what is the purpose of sending an investigator 
out to the scene of an accident? A. I don’t recall mentioning that I 
was an investigator. 

Q. Inspector. What do you inspect when you do your inspector 
job at a scene when you get a call on the radio to go to the scene of an 
accident? 

THE COURT: What do you inspect when you inspect? 

MR. BRESS: Right. What do you inspect at the scene of v... 
accident? 

THE WITNESS: When I go to an accident? 

BY MR. BRESS: 

593 Q. Yes. A. The main reason for that is to get all the information 
that you possibly can from the operator, particularly pertaining to the 
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accident, and to get the vehicle or lines in #|se of street car, back 

** . i • , 

on schedule. r | 

. A . t . • 

Q. And is that report made to any particular branch of the,. 

; ' . ■ • • i •.*■■■ 

transit company? A. I turn a report in; yes, sir. . : C 7 

Q. Who do you turn that in to? A. It goes to the office I work 
out of, the Transportation Department. * ! * ; ; 

Q. And the purpose of your report, as 1 understand it, was also 

to report violations of company rules? A. That is right, sir. 

>35**" ’ ■ j 

Q. And also to report on what you found at the scene of an 
accident that indicated what happened? A. Yes, sir. 

. * I * •“ 

THE COURT: Well, isJJiat so? F ■ v- 

7 j 

MR. BRESS: He said yes. “ 

THE COURT: Yes, but I would sort of like to be sure. 

MR. BRESS: Very well. !- 

i 

BY MR. BRESS: . . i . - . : ' 

I 

j ^ 

Q. Does the Capital Transit Company have any official represents 

** . * 

tive whose job it is to investigate at a scene of an accident who is 

superior to you as an inspector? A. To investigate at the scene of the 

\ * 

accident? I 

Q. Yes. A. No, sir. j 

• * ■ i 

. j ' * * * 4 , * 

Q. You are the number one man; right? A. I am usually the 
one, only one at an accident; yes, sir. j 

Q. ■ Right; that is what I thought. 

Now vgten— ; * • 

THE COURT: Let r s be specific. Would it be part of your job 
to investigate the physical condition of ^je soU and the depressions and 
so on, of the shoulder immediately adjacent to the irfocadam road on - 
which this bus was? 1:| ! , ' . . , ^ 

THE WITNESS: No sir; I don’t believe so. 

THE COURT: So what you are telling us, have told us about that, 
is from, shall we say a casual observation or did you examine it to find 
out what the situation was? ... , * 1 

THE WITNESS: You might call it a casual observation 
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THE COURT: Your duties didn't require you to; is that right? 

THE WITNESS: That is right. The only reason I paid any 
attention— 

THE COURT: That is what I am coming to. 

THE WITNESS:—any attention to it at all was because the bus 

595 wasn't off the highway and I was wondering why it wasn’t off the highway 
and I looked over there and saw the condition. 

BY MR. BRESS: 

Q. The bus was supposed to be off the highway at the stop if the 
area around the stop was smooth enough; is that correct? 

MR. HORNING: I object, if the Court please. 

THE COURT: Based upon company rules? 

MR. BRESS: No. Based upon what the witness was talking about. 

I am not referring to any company— 

THE COURT: Your last question was this, in substance, and 
almost exactly; The bus was supposed to be off the highway. 

Now, I ask you, supposed to be off the highway—by what, company 
regulations? 

MR. BRESS: If your Honor wants me to answer it I will go into 

that. 

THE COURT: Yes. 

MR. BRESS: Yes. 

THE COURT: Or ask him. I don't care. I would like to have the 

•< 

answer, though. You gave the answer. 

MR. HORNING: I object to that. 

MR. BRESS: The witness gave the answer that the bus did not go 

596 on to the shoulder because the shoulder was rough and I am asking his 
simply if the shoulder had not been so rough then the bus would have been 
required to go on to the shoulder. 

THE COURT: Required by whom ? 

MR. BRESS: Required by company practice, company rules, 
ordinary care; any of those requirements. 

He is the one who gave the answer, your Honor, E<? opened the 
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subject up and I am merely trying to— 

THE COURT: No. He didn f t open that one^~ 

i ■ : • 

MR. BRESS: He opened it up in answer to your Honor's quest$uu 
THE COURT: That can you opened yourself. 

MR. BRESS: I thought that in answer to your question he said that 
the bus was on the highway. I 

THE COURT: Well, I asked him if his duties required him in his 

job or his duties required him to make an examination of the shoulder 

• 1 - ' . : *' ' ■ 

off the macadam and he said no; that his examination of the physical 

situation there was a rather casual one. . | ( : 

• * i 

i> . - • 

Now it seems to me that your question goes far beyond that. 

MR. BRESS: He said beyond that. You can get the reporter to 
read it back. He not only said it was casual; he said h^pause the bus 
597 wasn't off the highway; tf I wondered why it wasn't off the highway"; and 
that was the occasion for his casual inspection of the roadway. 

Now if he was wondering why it wasn't off the highway I have the 
right on cross-examination to find out what the cause of the wondering 
was about. 

THE COURT: Well, put it that way. I .think you are all right. 

BY MR. BRESS: 

; * , / » * 

Q. You stated a little while ago, Mr. James, that when you 

• j • ■ 

examined this roadway casually, you did so because you wondered why 
the bus was on the highway instead of on the shoulder. Now what did you 

•' i • 

mean by that? , ^ ■ *'v* . 

. . • . • * ■;]*'. 

MR. HORNING:. I object to that because it brings out things your 

»• . • 

Honor has already ruled upon. - f V 

MR. BRESS: I think l am entitled to have an answer to that . 
question. i . . . T;: : • 

THE COURT: I think so. I may have gotten myself in trouble 
by my own question, which seemc^at least at the time to be a rather 
sensible one, but it may be or not. , ^ j. i ; ~ 

I overrule the objection. ; .; * f. * . 

MR. BRESS: Very well. You may answer the question. 

. ' .Jr - 7 . . 
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THE COURT: The question is, sir; in case you have any doubt 
' about it: What caused you to wonder, and this is about as nebulous, I 
guess- 

598 MR. HORNING: That is another ground upon which I object. I 
am not so sure he should use the word, ’’wondering”. 

THE COURT: Well, I am not, either. 

MR. HORNING: We had better have that clarified first by the 
reporter. 

THE COURT: Strike out that word and try another one. Why did 
you look at the physical condition of the shoulder off the macadam at the 
point where the bus was stopped? 

THE WITNESS: I believe that during my conversation with the 
operator in getting his statement that he told me— 

THE COURT: Wait a minute. 

MR. BRESS: You can’t tell us what he told you. 

THE COURT: That is going to get us in trouble, too. 

MR. BRESS: I think we ought to pursue it without for a 

conversation. 

MR HORNING: I don’t think he can answer it. He started to 
answer it as based upon a conversation. 

l~'~ . BRESS: I don’t see how the conversation could have any 
relevance as to why he did that. 

THE COURT: We can ask him that. Did your conversation with 
the driver, the operator of the bus, have anything to do with your in¬ 
spection of the physical condition of the shoulder? 

599 THE WITNESS: Yes, sir. I believe it did. 

THE COURT: Then I sustain the objection. 

BY MR. BRESS: 

Q. Your inspection of the shoulder revealed the condition that you 
have described but in the submission of your report to the transit 
company you made no comment about the shoulder; isn’t that a fact? 

MR. HORNING: I object to that. 

THE COURT: I overrule the objection to that. 
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BY MR . BRESS: • M 

Q. Isn't that a fact? A. Yes; that is right. I didn’t make any 

* . . j 

comment about the shoulder in my report. j 

Q. Now did you or were you familiar with the other shoulders 
along the Old Georgetown Road where there were bus Stop signs? 

MR. HORNING: I object to that. ! 

THE COURT: I sustain the objection. 

BY MR. BRESS: f ' /*"': 

i 

Q. Isn't it a fact that the first time you were ever asked about 

j 

the condition of the shoulder was on January 28th, 1955, when the 

I ‘ ' . ‘ 

question was first asked of you by Capital Transit counsel? A. No, 

sir, they never asked me about that. j 

i • 

Q. That is what I said; I said you were never asked about it until 
600 January 28th, 1955. 

THE COURT: Well, that isn't what I understood you to say. I 

l 

thought you said, "Isn't it a fact that the first time you were asked 
about it." •: 

MR. BRESS: That is what I did ask, "was on January 28th, 1955." 
THE COURT: "By Capital Transit counsel." 

MR. BRESS: Yhat is right. ~ 

THE COURT: Do you understand that? 

MR. HORNING: Why don't you fix the date other than January 28th? 
Tell him his deposition, - 

MR. BRESS: Yes. On that date was the deposition, and it was 
Capital Transit counsel asked you at that deposition for the first time 
that you ever had the inquiry made of you what the condition of this 
shoulder was on the night of the accident; is that correct? 

THE WITNESS: I wasn't asked that. I volunteered the condition. . 
BY MR. BRESS: j 

i, 

Q. Was this question asked of you on that occasion: '^Question: 
When were you first asked about the condition of the terrain off the right 
shoulder of the road? j - 

"Answer: I don't believe—I was never asked. 
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601 "Question: This is the first time the question was ever put to you? 

"Answer: Yes, sir. 

"Question: And this question was put to you by Mr. Arness, 
Capital Transit counsel, this evening by 7:30 P.M. on January 28th, 
1955, and that question was never previously put to you? "Answer: 

No, sir." Is that correct? A. That is correct. 

THE COURT: Now, that impels me to ask you whether any dis¬ 
cussion concerning the shoulder preceded that question. 

MR. BRESS: Did you hear the question? 

THE COURT: From the time of the deposition. 

MR. BRESS: Oh. It was brought out for the first time— 

THE COURT: The witness says he volunteered the thing. He 
wasn't asked about it by Capital Transit counsel. 

MR. BRESS: That is not right. 

THE COURT: Well, that is what I am asking you. Was there 
anything in the nature of voluntariness on his part that preceded what 
you just asked him about? 

MR. BRESS: Unless you call this volunteering, the first question 
on cross-examination after I finished. I didn't ask him anything about 
it. Mr. Arness asked him: 

602 "Did you, Mr. James, notice the condition of the area alongside 

the road immediately to the right of the bus?” 

THE COURT: That answers my question. 

MR. BRESS: On this particular evening. And then he answered 
the question and that was the first time he was ever asked. 

BY MR. BRESS: 

Q. Do you recall the position of the bus with respect to the bus 
stop sign when you arrived? A. As far as I can recall the bus was 
pretty close up to the intersection. I couldn't say how far back from the 

intersection it was. 

v 

Q. What was the position of the front door of the bus? If one 
stepped from the front door where would one step? On to Oid George¬ 
town Road or on to the shoulder— 
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THE COURT: Or on to the Maple Ridge Road. 

MR. BRESS: Or on to Maple Ridge Road? 

THE WITNESS: I don't recall, sir. 

MR. BRESS: If your Honor please, I only have one farther inquiry 

* 

i . , .. . . 

that relates to your Honor's ruling about rules and I'd like to put my 
question to your Honor at the bench or I could put it here, but I think it 
would be more appropriate at the bench. 

(Bench conf erence:) 

i .. 

603 MR. BRESS: In view of this witness' testimony I think that it may 
be possible that an unfair inference might be drawn by the jury that as 
the Capital Transit policeman v:V* investigates at the scene to see the 
Capital Transit employees do not violate company rules, that he found 
no violation, when as a matter of fact he found that there was a viola¬ 
tion of this rule which says that, "When stopping to take on or discharge 
passengers bus must be pulled to the side of the highway so there will 
be no interference with other traffic." 

I now ask leave of theCoui^ toask this witness the question whether 
or no:, this company rule is Hie one that prompted his investigation of 
the conditboja of the shoulder and that his description of the condition of 
the shoulder is what he relied upon to excuse this driver's alleged 
violation of this rule. Then from that I will then argue, your Honor, 
that his decision that there was no violation by his fellow employee was 
a decision which was self-serving because of the potential liability in 

i ' _ 

this case. I 

And that the mere fact that he concluded, intra-Capilal-Transit- 

wise that there was no violation of the company rules, that would have 

- \ " • 

no effect upon the decision to be made by this Court. 

MR. HORNING: I object to that, if the Court please. We have gone 
all over the whole situation. We have kept the company rules out. 

604 THE COURT: I think we have. I still sustain the objection. 

(Open Court:) 

BY MR. BRESS: 

’ I 

Q. I show you two photographs. Plaintiffs 4 and Plaintiffs 5 in 
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evidence, as close-up views of this shoulder, and ask you if you will 
take a pen and draw a circle around any of the alleged ruts or impressions 
that you see in that shoulder. 

First let me ask you: Do you see any? If you do see any, well, then 
I will ask you to mahk them. 

MR. HORNING: I object to that, if the Court please. There is 
nothing to show the distance that it was away,, from it and there is nothing-- 

THE COURT: Hand me, Mr. Clerk, those two photographs. 

(Handed to Court.) 

THE COURT: Well, now, you had better cometo the bench. 

(Bench Conference:) 

THE COURT: On Plaintiffs number 4, it is perfectljfrobvious to 
me that this photograph couldn T t possibly reflect any impressions. 

What I just said applies to Plaintiffs Number 5. That is a photo¬ 
graph taken at midnight. It is not a photograph taken of the shoulder 
here, it is taken of the two vehicles, and I just don't think that means 

605 a thing. So I object, if you don’t. 

MR. HORNING: I did object, your Honor, I object. 

MR. BRESS: All right. I will just ask him, then if he can point 
on the photograph to the location of the ones he says he did see. I 
think he says he doesn’t know how many there are. 

MR. HORNING: It would be the same objection to the use of the 
photograph. 

THE COURT: Let me see them again. 

MR. BRESS: I think this one probably shows it better; it shows 

it way off on the edge, though. There are two of them there. 

* * * * * * 

606 BY MR. BRESS: 

Q. Could you tell us with respect to the shoulder where the so- 
called defects in that shoulder were that you referred to as depression 
or impressions? A. You mean by that how many feet from the shoulder 
of the road they were? 

Q. Yes; any way you can to specify the location. 


r 


THE COURT: We are talking about the depressions or ruts, ' . 

however you want to characterize them, in the shoulder. Now we want 
to know from you if you can remember, and tell us, where they were 
with respect to either the buscor the automobile that collided with it. 

Do you understand that, and can you answer it? 

THE WITNESS: I can try, sir. 

THE COURT: Well, give it a try. 

• 1} A J 

THE WITNESS: They were on the soft part to the right of the 
shoulder between the bus stop sign and the shoulder of the road. 

THE COURT: I don’t get that. Between the bus stop sign and 

I : 1 - * 

the shoulder? 

THE WITNESS: The shoulder of the macadam road; yes, sir. 

THE COURT: Well, the bus stop sign is on the shoulder, isn’t 
it; the edge of it? ! 1 

THE WITNESS: You mean the curb? 

1 » * , 

I don’t know whether there is a curb there or not.. 

. THE COURT: We have been using the term ”shoulder”, th= 
word, ’’shoulder” as meaning the dirt or gravel, or whatever it may have 






been; area immediately off the macadam. Now the bus stop sign is right 

. t . '.» . > ■ ■ • >• .. ■ 

at the, well, from the bus, we will say the far side of this shoulder; . 
isn’t it? • : 

THE WITNESS: That is right; yes, sir. | * v ‘ 

THE COURT: All right. Now with respect to the bus on the one 

,, j r * , • ' ! .. 

side, the bus stop sign on the other side, can you tell us where these 

• j ■ — i '* • * , . * 7 k 

ruts were? Or with respect to the bus, either the fore or aft of it, 
where they were. .‘ 

{ ^ * J* *■» 'W ** 

THE WITNESS: No, sir, I can’t tell you exactly where they were, 
but they were right in the area where the bus would have to travel if it 
pulled off the road. ! 

BY MR. BRESS: i : " 

■ ■ . i 

Q. I show you a flashlight picture taken from the right hand side 
of the bus and the automobile, Number 5, and ask you whether or not • 
your last answer would indicate that there were impressions or ruts in' 
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that picture which do not appear and which are in the area that the bus 
would have to travel on that shoulder; is that what you mean? 

MR. HORNING: Object to the use of the photograph for the reason 
we discussed at the bench. 

THE COURT: No. I think this question is different and he may answer. 

608 THE WITNESS: I can’t exactly tell in relation to the bus stop sign 
whether this picture is taken back behind that area or in front of it. 

BY MR. BRESS: This will help orient yourself. There is the bus 
in relation to the bus stop sign; that is Number 4; and it shows a view of 
the bus from the front, showing the bus stop sign and the shoulder. 

MR. HORNING: Same objection, your Honor, to the photograph. 

MR. BRESS: I am using it only to orient his position on Number 5. 

BY MR. BRESS: 

Q. All right, sir. A. What you want to know is if the impression 
were in this area? 

Q. Yes. A. Yes, sir, I would say they were. 

MR. BRESS: All right. May I show this to the jury? 

THE COURT: This area means what? 

MR. BRESS: He is referring to Plaintiffs Number 5. 

THE COURT: What is this area? 

MR. BRESS: This area is the entire shoulder area shown on this 
picture which is along the right side of the automobile and the rear part of 
the bus. 

THE COURT: Is that right? 

_ . i 

609 THE WITNESS: Yes, sir. 

MR. BRESS: May I show this to the jury now? . . 

THE COURT: No. Just point it out to them because they have seen the 
picture and the picture doesn’t show anything and couldn’t. 

* * * * * 

MR. HORNING: Your Honor, I showed to Mr. Bress certified copy 
of the registration and title to this Henry J. to be in the name of James 
McLean Stricklin. In other words, the title was issued to him under the 

610 law of Maryland and the car was registered to him under the law of Mary- 
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land and large tags number 307-409 W 910 52-53 dips Number 279-071, 

i 

were issued to him. 

MR. BRESS: We so stipulate that the car was registered in his 

i . 

name. 

j; 

MR. HORNING: And the title was in his name. 

i 

MR. BRESS: Registration and title in his name. 

MR. HORNING: I have the traffic regulations of the State of Maryland 

that I desire to offer in evidence, Section 174(a), the reckless driving 

i 

section, providing in substance— 

MR. BRESS: I submit that kind <|f astatute would not be probative of 
anything. j 

THE COURT: Oh, I think it may. It is a statute rather than a local 
ordinance. 

MR. HORNING: Yes, your Honor; it is Section 1. 

THE COURT: I can take judicial notice of it. Why does it not have 

i • „ 

probative value? 

MR. BRESS: Because all the regulations, so-called regulations we 

offered, were also statutes of the State of Maryland, but they are statutes 

i 

relating to civil liability apd the declaration of what may constitute a 

i 

criminal offense is not in and of itself a statute. j 

THE COURT: I assumed this would have to do with civil responsibility. 
MR. HORNING: Certainly. 

j 

MR. BRESS: No, your Honor. It does not. | May we approach the 

i 

bench? 

THE COURT: Yes. j 

(Bench conference:) 

MR. BRESS: He is reading a Maryland criminal law statute. The 

i " * 

criminal L v statute is not admissible in a case like this. 

. V 4. y o* , j . . ” ^ ^ „ - 

THE COURT: I don't agree with you. j 

** ' * i ' . ' 

MR. HORNING: You read from the very same code that he reads and . 
his traffic regulations were offered and received in evidence. 

MR. BRESS: You can read from it, too, but it has got to be the / 
proper sections. , ! 
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I only read pertinent sections; not impertinent ones. 

MR. HORNING: Section 174(a) entitled, ,f Reckless Driving" is that 
no person shall operate any automobile recklessly or at a speed that is 
greater than reasonable and proper, having regard to the width of the high¬ 
way, the traffic and the use of the highway so as to endanger the property 
and life and limb of any person. 

There is nothing wrong with that. 

THE COURT: What is wrong with that? 

MR. BRESS: That is a criminal statute. 

612 THE COURT: It doesn’t make any difference. It doesn’t refer to 

itself as such. It is a prohibition against reckless driving and it defines 
what that is. 

MR. BRESS: This is a prohibition against driving at an excessive 
rate of speed, which is a civil violation, and which, if it is done without 
regard to the width of the highway, the traffic on the highway or so as to 
endanger other people, then it may constitute a cr. ^iinal offense. 

THE COURT: The jury won’t know that. There is nothing in what 
George has read which says "shall be announced as a crime. ’’ 

MR. BRESS: That is the balance of that section. 

THE COURT: He is not planning to read that. 

MR. HORNING: This is all I want. It only states the common law 
anyhow, and it states what your Honor would charge the jury. 

MR. BRESS: If it states the common law, let’s put it on a common 
law basis. 

THE COURT: I will receive what you have just read. 

MR. HORNING: The next section I offer is Section 176 of Article 
66-1/2 on speed. 

MR, BRESS: Before you make your ruling on this reckless driving 
statute, your Honor, there are only two sentences—one that deals with 
excessive speed and says that that is prohibited. The other one deals with 
excess spe<ed, and says it is done without regard to a lot of other thing s; 

613 it is a criminal violation. 

Now he is putting both in. I think if he is relying on excessive speed, 
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the speed restriction statute ought to apply; not reckless driving. 

THE COURT: It could be both. The jury could infer from the cir- 
cumstances that it could be both. He doesn T t plan—to be certain of it. 


I instruct you not to read anything that would give the impression that this 


is a criminal offense. 



MR. HORNING: No, I just was going to read what I just read to your 
Honor. 

THE COURT: That is perfectly all right, j 

MR. BRESS: I submit that the evidence in this case does not warrant 

l 

the reckless driving statute, even if an inference of excessive speed can 
be drawn here. There is no evidence sufficient to warrant an inference of 

i *. 

i 

recklessness. 

* i 

_ _ I 

THE COURT: One would equal the other. Excessive speed under the 
circumstances could amount to reckless driving, j 

MR. BRESS: All right. j - 

MR. HORNING: I offer in evidence Section 176, which prohibits ;J>- 
THE COURT: This is the third, now? j 

MR. HORNING: — operating an automobile at a speed which is 
greater than reasonable and prudent under the conditions then existing and 

j: 

at not more than thirty-five miles per hour in a residential area. 

MR. BRESS: Wait a minute. That is not the way. I am not disputing 

i’ 

you. I just can T t follow you. You just said 176. Are you talking about 
176(a)? There are three sections. 

\Y 

MR. HORNING: (a). 

MR. BRESS: 176(a) has nothing to do with the number of miles per 
hour. Where do you get that? 

MR. HORNING: That is in (c). 

i 

MR. BRESS: In (c). 35 miles per hour? 

MR. HORNING: That is right. . 

MR. BRESS: All right.. That was the speed limit. 

j 4 

MR. HORNING: And Section— 

MR. BRESS: What about the (d)-- ,f Maximum Speed”? ■; < 

MR. HORNING: Not more than fifty miles per hour. 




THE COURT: That depends on where you are, though, doesn’t it? 

MR. HORNING: No, your Honor. Under the MarylandBav, unless 
you are on a four-lane highway with a center parking area, then you shall 
not operate at a speed in excess of fifty-five miles per hour, but on all 
types of highways which are dual-lane highways the maximum speed is fifty 
miles per hour. 

THE COURT: You mean on the Georgetown Road you can legally 
drive at fifty miles an hour? 

615 MR. HORNING: No, sir; thirty-five an hour. 

THE COURT: That is what I am talking about. 

MR. HORNING: Dave asked me about (d). That is fifty miles an 
hour. That applies to open country. I didn’t offer that. That is not 
applicable. Thirty-five miles is that posted speed. 

Then I wanted to offer Section (e) of that same article, which says 
that even if your speeds are lower than the maximum speed which you are 
permitted, you must decrease your speed when approaching an intersection 
so as to avoid colliding with any vehicle on the highway. 

And then Section (h) imposes the absolute duty to obey posted speed 

signs. 

THE COURT: There is no evidence here it was posted. 

MR. BRESS: I bbject to (h). 

MR. HORNING: The testimony of the officers was that that area was 
posted for thirty-five miles an hour. 

THE COURT: Was it? I don’t remember that. 

MR. HORNING: Yes, Your Honor. 

MR. BRESS: Wait a minute. I object to (h). 

THE COURT: On what ground? You just don’t like it, is that it? 

MR. BRESS: Yes. I object to it on the score that if the other section 
says that the speed limit here is thirty-five, you are not supposed to go 
any faster than thirty-five. I don’t know what this (h) adds to it, which is 

616 entitled ”State Roads Commission to Determine Reasonably Safe Speeds. ” 
If they already determined it and posted the thirty-five, what do you add to 
it? 
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THE COURT: He hasn’t said anything about that. 

MR. BRESS: He says he is adding (h), and I object to (h). 

THE COURT: (h) has to do with the posted road, doesn T t it? 

MR. HORNING: Yes, your Honor, Is it the duty to obey posted speed 
signs; isn’t that correct? 

MR. BRESS: But we have agreed that this was a thirty-five mile zone 
and that is covered by (c), which says that you shall not exceed thirty-five. 

MR. HORNING: Well, just to round it out, that there was a posted 
speed sign there for thirty-five miles in that area and it would impose a 
duty not to exceed that speed. 

MR. BRESS: I don’t see the language of (h) that is pertinent. It 
says: ’Whenever the State Roads Commission shall determine, upon the 
basis of an engineering and traffic investigation, that any prima facie speed 
hereinbefore set forth is greater than is reasonable or safe under the 
conditions found to exist at any place upon any public highway within this 
617 state outside the corporate limits of any municipality or upon any state- 
maintained street within the corporate limits of any municipality, said 
State Roads Commission shall determine and declare a reasonably safe 
prima facie speed limit thereat, which shall be effective when appropriate 
signs giving notice therefor are erected upon any such highway or street. ” 

THE COURT: None of that was evidence. 

MR. BRESS: I don’t think so, either. That is what I object to. 

THE COURT: He is offering part of it but actually what you offer in 
that section is cumulative. If it is a thirty-five mile zone, that is that. 

Now why encumber it by adding more ? 

MR. HORNING: I will withdraw that to save objection to it. And I 
offer in evidence Section 189, provision for following too closely: "No 
vehicle shall follow another more closely than is reasonable and prudent, 
in regard to the speed of such vehicle and the traffic and condition of the 
highway. ” 

MR. BRESS: I submit that section is inapplicable. It has reference 
only to one vehicle following another moving vehicle in the same direction. 

It has no relationship to moving too close behind a standing vehicle. 
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THE COURT: I don’t agree with that for one second. 

H;:. BRESS: All right, sir, — 

618 THE COURT: I think the Worst offense you can commit traffic-wise 
is to climb too close on another car, whether it is moving or standing 
still, if you see it. 

MR. BRESS: This could logically be argued to mean that if it is a 
violation of law to follow too closely, following too closely when you crawl 
up on the back and crash into the rear of it, therefore you violate: the. law. 
by merely colliding. 

THE COURT: Unless you don’t see it. Not by merely colliding; no. 

MR. BRESS: I agree with that observation of your Honor and that 
very observation makes this section inapplicable. 

THE COURT: A collision ipso facto doesn’t arise out of that rule. 
Suppose it was sitting there without any lights on it and you are going at 
twenty miles an hour and you couldn’t possibly see it and you slam into 
it; That doesn’t violate that section. 

MR. BRESS: I can hear George now arguing to the jury that— 

THE COURT: Well, I ain’t going to let him. 

MR. BRESS: All right. If you are not going to let him I don’t see 
the relevance of it. He is talking about following too closely behind another 
vehicle in front of it. 

619 THE COURT: The testimony is that this bus, which had been obviously 
proceeding as your automobile, had stopped in ten or twenty seconds. There 
is testimony which indicates or from which you could infer your man could 
have seen it and he was on the tail of that so closely that when it did stop; 
somewhere along the line was going to stop anyway; you could infer that 

he was just plain too close on it. 

I will receive that. 

MR. BRESS: All right, sir. My point is that you are always too 
close when you collide. 

THE COURT: I know you are. There is a distinction. 

MR. BRESS: Very well. 

THE COURT: I think— 
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MR. HORNING: I offer in evidence Section 235 of the Code, when 
lights are required, the provision being whenever there is not sufficient 
daylight to render persons, vehicles and substantial objects on the highway 
clearly discernible at a distance of three hundred feet ahead on a straight 
level highway under normal atmospheric conditions. 

MR. BRESS: Are you reading 235 (a)? It doesn't read that way in my 

copy. 

THE COURT: Have you got much more of this? 

MR. HORNING: Yes, I have quite a few more. 

♦ * * * * ♦ 

622 MR. BRESS: I think 235(a) and (b) are already in evidence. We have 
offered that and it has been received, because the lights that we contend 
the bus should have had or be required to be light at such times also— 

THE COURT: George may read it, nevertheless. 

623 MR. HORNING: And I wanted to offer in evidence Section 256 on 
brakes. The service brake in any motor vehicle shall be adequate to stop 
such vehicle in travelling at twenty miles per hour within a distance of 
thirty feet on dry asphalt or concrete pavement where the grade is not 

than one per cent. 

♦ • * * * * 

630 MR. BRESS: May I proceed? 

THE COURT: Well, Mr. Homing has some. 

MR. HORNING: I have some traffic regulations. May I read to the 
jury from the Motor Vehicle Code those traffic regulations which your 
Honor received in evidence yesterday? 

THE COURT: Right 

MR. HORNING: Article 174(a) of the Traffic and Motor Vehicle Law 
for the State of Maryland is entitled "Reckless Driving" and reads as 
follows: 

TT No person shall operate a vehicle, street car or trackless trolley 

as defined in thjnarticle over any public highway in the state reck¬ 
lessly or at a rate of speed greater than is reasonable and proper, 

having regard to the width, traffic and use of the highway, or so as 
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to endanger the property and life or limb of any person. " 

Article 176, respecting speed restrictions, reads as follows, 
Section (a): 

"No person shall drive a vehicle on a highway at a greater 
s peed than is reasonable and prudent under the conditions then 
existing, Where no special hazard exists, the following speeds 
shall be lawful, but any speed in excess of said limits shall be 
prima facie evidence that the speed is not reasonable or prudent. 

No motor vehicle shall be operated upon any public highway of 
this state at a rate of speed exceeding thirty-five miles per hour 
on dual lane highways in the outlying or not thickly settled parts 
of cities, towns or villages." 

Article 176(e), entitled, tT When to Reduce Speed": 

"The fact that the speed of a vehicle is lower than the foregoing 
prima facie limits shall not relieve the drive from the duty to de¬ 
crease speed when approaching and crossing an intersection. 

"Speed shall be decreased as may be necessary to avoid 
colliding with any person—" 

MR. BRESS: What are you reading from now? 

MR. HORNING: It is the same section (e)—I left out the parts 
which were not applicable. 

TI Speed shall be decreased as may be necessary to avoid 
colliding with any person, vehicle or other conveyance or or 
entering the highway in compliance with legal requirements and 
the duty of all persons to use due care." 

Section 189 is entitled, ,T Must Not Follow Close." 

189(a): Tt The driver of a motor vehicle shall not follow another 
vehicle more closely than is reasonable and prudent, having due 
regard for the speed of such vehicles, and the traffic upon and the 
condition of the highway." 

And Section 235, entitled, ,f When Lighted Lamps Are Required." 
Section 235(a) reads as follows: 

; T, Every vehicle upon a highway within this state at any time 
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where there is not sufficient daylight to issuer persons, vehicles, 
animals and substantial objects on the highway clearly discernible 
at a distance of 300 feet ahead shall display lighted lamps and 
illuminating devices as hereinafter respectively required for dif- 

i * 

ferent classes of vehicles." 

Section (b): "Whenever requirement is hereinafter declared as to 
the distance from which certain lamps and devices shall render 
objects visible or within which such lamps or devices shall be 
visible, said provisions shall apply during the times stated in sub¬ 
division (a) of this section upon a straight level unlighted highway 
under normal atmospheric condition, unless a different time or 
condition, is expressly stated. " 

That is it, your Honor. 

MR. BRESS: Will you call Mr. Everett? 

Thereupon, 

WILLIAM K. EVERETT 

was called as a witness by and on behalf of the Plaintiffs, and, being first 
duly sworn, was examined and testified as follows: 

REBUTTAL 
DIRECT EXAMINATION 

BY MR. BRESS: 

Q. Will you state your full name, please? A. William K. Everett. 
Q. And are you a member of the Metropolitan Police Department of 
the District of Columbia? A. Yes, I am, sir. 

Q. How long have you been a member of the District Police Depart¬ 
ment? A. Since July of 1939. 

Q. Are you a specialist in any particular branch of work in t^p 
Police department? A. Yes, I am with the Accident Investigation Unit. 

I have been with them since we started in September of 1940, sir. 

Q. Do you confine your work to the investigation of accidents in¬ 
volving motor vehicles and buses? A. I have since lSf*% sir. 

Q. How many accidents have you investigated, approximately? 

A. Well, I had that question asked me last year. I would imagine it would 
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be somewhere in the neighborhood of seven or eight thousand. 

Q. And in the course of your investigation of those accidents have 
you had occasion frequently to testify as an expert in these courts and the 
courts of the District of Columbia? A. Yes, I have, sir. 

Q. Now, in connection with your work in the investigation of 
accidents have you acquired any special knowledge in connection with the 
relationship of impacts to skid marks? A. Yes, sir; you necessarily have 
to, sir. 

* * * * * * 

Q. Can you tell me whether it is possible for a bus of the Capital 
Transit type shown on these pictures—are you familiar with this type C' 
bus bearing Number 3511? A. Yes, sir. 

Q. Will you tell me whether or not it is possible for a bus of that 
type weighing approximately fifteen thousand pounds to stand on a macadam 
highway, perfectly still, with the foot brake on, and for it to be struck in 
the rear with a force that produces the kind of damage shown on Defendant’s 
635 Exhibits 1, 2 and 3, and for that bus to end up seven to eight feet from the 
point of impact without laying down skid marks? 

MR. HORNING: I object to that, on the ground there is no credible 
evidence that the bus moved after the accident. 

MR. BRESS: There is evidence. 

THE COURT: There was. 

MR. BRESS: And there were no skid marks behind that bus and I 
expect to prove—that is why this is proper rebuttal. 

THE COURT: No skid marks at all? 

MR. BRESS: None at all behind the bus or the other automobile. 

THE COURT: Either one? 

MR. BRESS: And I expect to show that is conclusive evidence that the 
driver did not have his brake on. 

THE COURT: Don’t argue the matter. You have already done it, 
but don’t do it again. 

MR. BRESS: I am answering the objection. 

BY MR. BRESS: 
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Q. Can you answer that? Is it possible for that to happen without 
laying down skid marks? A. If the brakes were applied, — 

THE COURT: On the bus? 

THE WITNESS: Well, in regards to whatever it may be, in this 

636 particular case it is a bus; if the brakes are applied on the vehicle, in 
this case it is a bus, sufficient to normally stop your vehicle and that 
same application of the brakes remains constant, then the wheels are 
thereby locked and when you move the vehicle, the wheels remain locked 
if the brakes continue to be applied and the vehicle will on moving on the 
surface leave some of the rubber or take the surface with it. 

BY MR. BRESS: 

Q. What is the significance to you in your experience of the absence 
of any skid marks behind the wheels of the bus? A. That the wheels were 
not locked; the wheels were turning. 

Q. And if the wheels are controlled by the foot brakes on an air 
brake system, can you state if the wheels were not locked whether or not 
that is indicative of the fact that the foot brake was not applied? A. If 
there are no skid marks, or some indication that the tires were dragged 
across the surface, in this case, you say macadam, which is a good 
surface, hard surface, there should be some indication of the rubber on 
that macadam as it moved along. 

Now if you do not have that indication it means that the wheels were 
turning as the vehicle was moving and if the wheels turn the brakes are not 
as we usually use the term, applied. 

637 Q. One other question: I show you here now particularly a side 
view, Plaintiffs Number 1, of the Henry J. vehicle. I show you a rear 
view of the Henry J. vehicle, Plaintiffs Number 2. 

I show you a right side view of the Henry J., Plaintiffs Number 5. 

And a close-up of the Henry J., Plaintiffs Number 3. Look at 
those photographs and let me ask you a few questions about them. 

Are you generally familiar with that model of the Henry J. auto¬ 
mobile? A. Yes, and no. I have had three or four accident I have 
investigated involving the fl^nry J. T s. 
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Q. Do you know— 

THE COURT: What was your answer—yes and no? 

THE WITNESS: Well, I say that I have had to investigate accidents 
involving two or three Henry J. f s. 

THE COURT: That isn’t the question. 

THE WITNESS: I thought he said was I acquainted with Henry J. *s. 

THE COURT: That is exactly what you were being asked. Now you 
answer that by saying yes or no? 

THE WITNESS: Yes; that I have and if two or three of Henry J. ’s 
is not sufficient, then it is no. 

BY MR. BRESS: 

638 Q. Let me ask you this: From your few experiences with the 
Henry J. can you tell us whether or not the Henry J. in its type of con¬ 
struction in the forward part of the vehicle is materially different from 
the other types of small cars, passenger cars, on the market? A. Yes. 
To my mind it is a very flimsy car. There is no— 

MR. HORNING: I object. 

THE COURT: Just a moment, Mr. Witness. 

On what grounds ? 

MR. HORNING: On the grounds we are talking about a particular 
Henry J. automobile, 1950 model Henry J. 

THE COURT: Well, ask him that, because all of them are alike. 

BY MR. BRESS: 

Q. Is the Henry J. 1950 model in any significant respect structural¬ 
ly different from the other types of lightweight passenger automobiles on 
the market in 1950? A. Yes, they are, sir. 

Q. In what respect, sir? A. The car is of a flimsy construction 
and one of the glaring defects of that— 

MR. HORNING: Just a moment, I object. 

THE COURT: Just a moment, Mr. Everett. Wait for me to move 
in on this, if you don’t mind. 

MR. HORNING: This gentleman is not an automc ~ . c engineer 

639 entitled to compare an automobile which is sold by a reputable manufacture 
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er with other automobiles and to arrive at a conclusion of his own respect¬ 
ing its characteristics. 

♦ * * * * 

BY MR. BRESS: 

Q. As far as the kind of damage that will result to a passenger 

640 automobile from running into a stationary object, can you tell from look¬ 
ing at that car whether or not, knowing the ca~ to weigh approximately 
2300 pounds, whether or not the kind of damage done to that Henry J. 

is indicative of a low or ordinary rate of speed, or a high rate of speed— 
MR. HORNING: I object. 

THE COURT: I sustain the objection. 

BY MR. BRESS: 

Q. Now, are you familiar with the kind of damage done at different 
kinds of speeds to automobiles in the two thousand to twenty-five-hundred- 
pound class? 

MR. HORNING: I object. 

* * * * * 

THE WITNESS: If I investigated accidents with the lighter model 

cars. 

641 THE COURT: Speak a little louder. 

THE WITNESS: The smaller model cars. Of a necessity, why, we 
have handled those accidents in the past involving the smaller cars as well 
as the larger cars, as well as commercial vehicles. 

BY MR. BRESS: 

Q. Automobiles of the two thousand to twenty-five hundred-pound 
class: Does it make such difference whether it is a Ford or a Chevrolet, 
if you know the approximate weight, as to what body damage will result 
from a particular blow? 

MR. HORNING: Objection. 

THE COURT: That depends on the speed of the vehicle. 

MR. BRESS: Yes, your Honor. I am going to get to that. I say from 

•it 

a particular blow, assuming the same blow to the front of a twenty-five - 
hundred pound car, does it make any difference, the same blow, does it 
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make any difference, in connection with the resultant damage, whether 
it is a Ford, Che/rolet, Plymouth or any of the other lightweight models. 

THE COURT: That doesn’t answer my question or Mr. Horning T s 
objection. 

MR. BRESS: Then I don’t understand. 

THE COURT: Isn’t it necessarily so, and I am not deliberately 
using the title of the song. 

Let’s put it this way: Does it depend—I don’t know whether this 
witness can answer this question or not on the speed of the vehicle 
whatever its size and weight might be. 

MR. BRESS: That is the end question I am going to get at. 

THE COURT: Why don’t you get at it now? 

MR. BRESS: Very well. 

BY MR. BRESS: 

Q. Does the nature and extent of the damage to the automobile 
hitting a stationary object depend upon the speed of the striking automobile? 
A. Yes, it does. 

Q. Can you tell from your experience from the nature of the damage 
to the striking vehicle whether or not it was traveling before impact or 
at the moment of impact at a low, an ordinary rate of speed or a high 
rate of speed? 

MR. HORNING: I object. 

THE COURT: This vehicle. — 

MR. BRESS: Yes. 

Q. Can you tell? 

THE COURT: A Henry J., 1950 Henry J. 

BY MR. BRESS 

Q. By looking at the damage as shown in those photographs. 

* * * * * 

THE WITNESS: I estimate that the vehicle would be traveling, 
somewhere, this particular vehicle with this type of damage, with the 
resultant damage to the bus, somewhere in the neighborhood of thirty 
to thirty-five miles per hour. 


643 


267 


644 


BY MR. BRESS: 

Q. Is that based on your experience in all these accidents that 
you have investigated? 

THE COURT: Now tell us why you come to that conclusion. 

THE WITNESS: I would be pleased to, your Honor. This is an 
unusual accident here, in the fact that the front end of the Henry J. is 
damaged and yet there is no noticeable damage to the bumper. There 
is a bumper guard that may be bcrbken loose but the bumper guard itself 
appears to be intact. 

THE COURT: Of what? 

THE WITNESS: Of the Henry J., sir; the Henry J., sir; it appears 
to be intact and it looks to be that bumper guard is still on but hanging 
loose. The front strut there that supports the radiator housing is still 
intact. 

The front I-beams do not appear to be bent; all the damage appears 
to be above the angle of the bumper, illustrated; the front tires appear 
to be inflated; the damage reached back from the grille back to the motor 
and didn’t drive far enough back to apparently damage the tires. 

The wheels appear to be in line; the back of the bus has been damaged 
and dented in some, which in itself is just a shell, a lightweight steel; 
and it has been punctured in one or two spots there from possibly the 
emblem, the radiator ornaments and the super structure of the Henry J. 

The damage to the bus is light. With the car traveling at a greater 
rate of speed it would have damaged the bus mor e, I estimate, than it did. 

For the fact that the damage on the bus is slight, in my mind it 
means that the vehicle was not traveling at a high rate of speed. The Henry 
J; although the fenders are buckled back, the damage on the door is very 
slight. 

Were that another type of car, the fenders are supported with other 
struts, and tied into it here and were the fender to be pushed back this 
much it would indicate more into the doors. It appears that the motor on 

this particular case took the shock of the blow. 

* * * * * 
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645 CROSS EXAMINATION 

BY MR. HORNING: 

Q. Officer Everett, have you ever conducted any test with a Henry 
J. automobile driving it into the rear of a stationary bus? A. No, I 
have not. 

Q. Have you ever seen an accident where a Henry J. previously 
ran into the rear of a standing Capital Transit bus? A. I have not, sir? 

Q. Have you ever seen an accident in which a Henry J. automobile 
suffered any damage comparable to that which is shown on those pictures ? 
A. Yes, sir. 

Q. Was it a rear-end collision with another vehicle? A. No. It 
was a side-swipe from the left front on back. 

Q. And that is the only instance that you have seen where any 
Henry J. was previously damaged? A. No, sir. There was another 

vehicle also. That one here happen id on South Capitol Street. 

* * * * * 

646 THE COURT: We are not concerned with locations. Tell us about 
the two accidents in which Henry J. r s were involved. 

THE WITNESS: Yes, sir. 

One instance was on South Capitol and the other one was on Brent¬ 
wood Road. And the Henry J. ran into the side of another vehicle. 

THE COURT: Both times? 

THE WITNESS: Well, one was, met him head on, come off from 
the side 6f the street and that was the left front through the entire side. 

It was a front accident, and then a side-swipe. 

And the other one was a Henry J. running into the side of another 
vehicle, th* second accident. 

BY MR. HORNING: 

Q. In connection with the performance of your duties, you always 
arrived after an accident occurred, didn’t you? A. I have witnessed 
very few accidents. 

Q. Yes. So in connection with your duties you arrived afterwards 
and you take your estimates of speeds from what the operators tell you? 
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A. From what the witnesses say; from the physical evidence there at 
the scene; — 

Q. Have you ever— 

MR. BRESS: Let him finish his answer. I didn’t hear the rest of 
it. 

THE COURT: From what the operators say, the witnesses say, — 

THE WITNESS: And from the physical evidence. 

BY MR. HORNING: 

Q. Then you compare the physical evidence with what they said 
respecting speeds; is that it? A. It is all corollary, sir. 

Q. Yes. You have never conducted any experiments yourself to 
determine the effect upon metal of a collision, have you? A. No. 

Q. And you have never gone to any automobile proving ground where 
such experiences and experiments are conducted, have you? A. I have 
not, sir. 

Q. You are not a graduate metallurgist, are you? A. I am not. 

Q. You are not a graduate engineer? A. No, sir. 

Q. You have never had any specialized training in the field of the 
effect of an impact of speed upon a stationary object? A. Practice; 
that is all, sir. 

Q. I say no graduate training. A. No, sir. 

Q. No training in theory? A. Oh, I have had the theory. 

Q. In college? A. No, sir; in the police department. 

Q. Have you ever in college taken any course in physics? A. I 
have, sir. 

Q. In college? A. Yes, sir. 

Q. What college was that, sir? A. George TO. shington, sir. 

Q. Did you graduate? A. No, I did not. 

Q. Now, Officer, have you seen—may I have the photographs—have 
you got all the pictures there— 

Have you seen Defendant’s Exhibit Number 1? A. I did, sir. 

Q. Do you notice that the heavy rear bumper of that bus is bent in 
considerably? 
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MR. BRESS: He didn’t say tt rvas a heavy rear Jumper. 

MR. HORNING: AH right. 

BY MR. HORNING: 

Q. Are you familiar with the type of bumper on the rear of a 
Capital Transit bus? A. Yes, sir. 

MR. BRESS: On that type? 

MR. HORNING: I object to his interruption. 

THE COURT: Ask him that. He said he was familiar with Capital 
Transit buses. Now let’s find out whether he is familiar with this type. 

BY MR. HORNING: 

Q. I show you a picture of Bus 3511, which was an ACF 1935 
Capital Transit bus. Were you familiar with that bus? A. Not this one 
particular bus, but I am acquainted with the older buses as well as the 
newer buses of that type. 

THE COURT: That type of bus. 

MR. HORNING: That type. 

Q. All right, sir. I show you Defendant’s Exhibit Number 1 and 
direct your attention to the bumper at the bottom of it. A. Yes, sir. 

Q. Is that a heavy steel bumper? A. Well, heavy gauge. 

650 Q. Heavy gauge; yes, sir. A. No. I would say not, sir. 

Q. What gauge was it? A. It would be about medium gauge. 

Q. Heavier bumper than is on a private automobile operating around 
the city? A. Yes; it would be. 

Q. About twice as heavy? A. That would be a fair statement. 

Q. And the damage to that bumper, you see, in Defendant’s 
Number 1 shows it to be caved in, does it not? A. Oh, it is bent. 

Q. It is bent? A. Yes, sir. 

Q. And you also notice, do you not, on Defendant’s Exhibit Number 
1 that parts of the steel of the rear of the bus are gouged out? 

A. Punctures; yes, sir. 

MR. BRESS: Did he say ’’punctured” instead of ’’gouged out”? 

THE WITNESS: It appears to be punched. 
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BY MR. HORNING: 

Q. Do you see the metal hanging loose? A. No. I see a hole. 

I can’t very well see the metal, sir. 

THE COURT: Speak a little louder. You see the hole? 

THE WITNESS: Yes, sir. 

651 THE COURT: You can’t— 

THE WITNESS: See the metal. 

MR. HORNING: And you also see, do you not, in this picture the 
imprint of the whole front of the Henry J. up against the rear of the bus? 

THE WITNESS: It appears that the Henry J. hit it about at the 

middle and the motor damaged this front part here. 

♦ * * * * 

THE WITNESS: It appears that the Henry J. struck the bus about 
in the center, sir. You can see the damage that wasanade by tfre Henry J. 
on the back of the bus, sir. 

BY MR. HORNING: 

Q. And that caused the steel at the back of the bus to be depressed, 
did it not, leaving the imprint of the front fcart 0 f the Henry J. into the 
steel as shown on this picture? A. Yes, sir. 

Q. And in addition to that, you can even see the imprint of round 

652 headlights around the reflectors on that picture, can’t you? A. Possibly 
you can see that but I can see there is a depression there. Whether the 
headlights left it or not I wouldn’t know. 

Q. May I show you Number 3 around each of the reflectors, a 
round area caved in? A. Well, possibly you can see it but you can see 
where there is one support that runs across the back of the bus here; now, 
from this support here down to here there is nothing but just aimetal, it 
appears. 

Now there is one strut that runs down the center here for the support; 
one here; now where the other supports anbcpver here I can’t see. There 
is a little bit more on the corners and a little bit run up and down here, 
and across the side; the rest of this back is just a thin sheet over the back 
of the bus. It is a shell, as I understand it. 
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Now, you say that you can see a ring around each one of the re¬ 
flectors that are on the back here? 

Q. That is t’ght. A. As to what causes that .ring I really can’t 
say, sir. 

♦ * * * * 

653 Q. The picture which I show you, Defendant’s Exhibit 3, —does 
show a circular imprint around each of the reflectors, does it not? 

A. Well, if you and I are referring to the same thing, sir, does that 
depression come down that far; is that that ring that I am indicating with 
my finger; is that the ring that you are speaking about? 

Q. Yes. A. Now, it would be impossible for the headlights of the 

Henry J. to leave a ring at that distance because that would be a distance 

of a foot or better than a foot, sir. 

* * * * * 

654 MR. BRESS: Right. 

BY MR. HORNING: 

Q. Now, Mr. Everett, you notice in Defendant’s Exhibit Number 3 
rather heavy gouges in the steel on the rear of the bus, do you not? 

A. Yes, sir. 

Q. And they are three in number? A. Well, you refer to them as 
gouges. I don’t know whether- a gouge to me means you put something in 
and take it out. 

THE COURT: Put your own characterization on it. Wh^t would you 
call it? 

THE WITNESS: I would refer to this as a puncture; when you take 
two pieces of metal and put one through the other, I would say you 
punctured it; there are, as you say, one to three punctures. 

BY MR. HORNING: 

Q. Could you estimate the depth of the puncture from the picture? 

A. Well, that would be rather difficult. It appears to be ashell. Now 
the metal itself is punctured. Do you mean how far the shell was punctured 
back in? 

Q. Yes. A. From the original outlines of the bus? 
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655 Q. Yes, sir. A, You would also have to take into consideration 

how much the bumper itself was pushed in to bring in the bottom part of 
this same panel. 

♦ * * * * 

659 BY MR. HORNING: 

Q. Now, Officer, with reference to the force of the collision, 
will you assume that the force of the collision of the Henry J. with the 
stationary bus was of sufficient intensity to knock from the rear seat of 
the bus a man weighing apparently close to a hundred fifty or a hundred 
and sixty pounds and to hurl him onto the seat ahead of him? 

MR, BRESS: Objection. It is contralto the evidence. 

THE COURT: Why is it? 

MR. BRESS: I don T t know of any such evidence. 

THE'COURT: Well, he scys jarently". Now he says "apparent¬ 
ly a hundred and fifty pounds." 

MR. BRESS: I don r t object to that part. The witness was here and 

I would say he weighs more than a hundred and fifty. 

♦ * * * * 

660 THE WITNESS: Well, as far as the initial impact was concerned, 
it would tend to put the back seat he was sitting in closer in to his back. 
Now, what threw him down was after the initial impact, this repercussion 
from the blow coming backwards, which on that nice, springy seat that 
Capital Transit put in—they are comfort seats—throws him forward and 
he will land anywhere down in the aisle, sir. 

MR. HORNING: You didn f t even let me finish my question before 
you started your answer. 

THE COURT: I thought you had finished. 

MR. BRESS: I thought so, too. I move Mr. Homing 1 s critical 
remark be stricken. 

661 THE COURT: Well, let’s say we ignore them. 

MR. BRESS:": Very well. 

THE COURT: Now I thought you had finished; so you haven’t. Start 


again. 
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BY MR. HORNING: 

Q. Assume, Mr. Everett, that the impact was sufficient to knock 
this man out of his seat and on to the seat across the seat in front of him: 
Is it still your opinion that the Henry J. could only have been doing 
thirty-five ingles per hour to have caused that to occur? A. I think he 
could have done that at twenty. 

Q. I see. Do you think also that the operators hat could have been 
knocked off as a result of a collision of that type and character? A. I 
think the operators hat could have come off at twenty. 

Q. Even at twenty miles per hour? A. Yes, sir; if the bus were 
stopped and the other vehicle was moving. 

Q. Would it make any difference, Officer, if the bus T s brakes were 
on at the time of the impact? A. As to what would happen to the people 
on the bus? 

Q. Yes, sir. A. Oh, yes; yes, sir. 

Q. They would be more likely to sustain that sort of discommoding 
if the bus’s brakes were on than if the bus’s brakes were not on; isn’t 
662 that true? A. It would pile the shock up, sir. It would create a different 
situation but you would still have the shock, sir. 

THE COURT: What would? 

THE WITNESS: The fact that the brakes were on, sir. 

BY MR. HORNING: 

Q. Now, if the bus had its brakes on, this fifteen thousand pound 
bus had its brakes on at the time of the collision when it was hit by the 
Henry J., and didn’t move at all, then there would be no skid marks, 
would there? A. That is correct. 

Q. And in that situation the force of the impact would be felt to a 
greater extent by the people within the automobile than if the brakes 
were off; isn’t that true? A. It would be in a different way, sir, a 
different fashion. You have to have the shock. 

Now, something has got to give; something has got to move. Now, 
if you are on a bus you are trying to tell me that the bus itself won’t 
move after it has been hit. Now that is physically impossible, because 
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the bus has springs; the bus has metal in it that has to give; some of the 
shock has to be taken up by the bus. 

As you take that shock up, it less«gis the blow on the people that are 

■T* 

on there. Now, as you say, the bus remained absolutely still and this 

663 object runs into the back of it, then according to you, the shock would be 
less to the people that were on the bus than if the bus had moved because 
you are maintaining that after the bus moves that takes up some of the 
shock; therefore the people don f t get the jolt they would have gotten had 
it stayed still. 

Now, you are correct in that. But the results would be of a dif¬ 
ferent nature; they would still get the shock. 

Q. Yes; but assume that the bus stayed still. A. As the bus 
moves off with the force of the impact then the people are jostled about. 

If the bus remains still the people get jostled but they aren T t jostled so 
far; they get the stronger jolt; in (other words, if I should come up and . 
kick you in the trousers, all the degrees that I can kick you, and the 
harder I kick you it might go a little further; the lighter, it may just 
move your hips; but if I put the blow in strong enough you are going to 
have to move. 

If you are moving away from me, then the blow that I kick you will 
be lessened. 

Q. Well, Officer, when the brakes are on on the bus, it weighs 
fifteen thousand pounds, and they are on with sufficient intensity or 
pressure for the stopping to have stopped the bus, and they are held that 
way; and they are struck by a vehicle such as the Henry J. in that 
situation, the shock is greater to the passenger sitting in the rear seat 
of the bus than it would be if the brake were not on; isn r t that true? 

664 A. It is a different type of shock now. I would say he wouldn’t go as far 
down the aisle if the bus stayed still and were still, the brakes were on. 

Q. We are not talking about him going down the aisle, Officer. 

The assumption was that he was thrown over the seat in front of him. 

A. Let me say this. He wouldn’t go as far over the seat in front of him 
if the bus didn’t move; if the bus moves he tosses about and he would travel 
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further. 

Can we assume in this case this bus was stopped and the brakes 
were on? 

Q. Yes. A. Well then, why didn’t the two vehicles end up to¬ 
gether, sir? 

THE COURT: What do you mean by that? 

THE WITNESS: Well, if this is a stopped vehicle, I move this 
and this keeps on driving; something sets in motion; tends to keep in 
motion. 

An object that is tested, with the law of gravity tends to remain at 
rest. When I move one force against the immovable conditions, there 
is there is the impact and the object that was in inertia, the inertia is 
overcome by the force of the moving body. 

Now, if in this particular case the bus had the brakes on and they 
remained on and this vehicle here, pushing on behind, still has to drive 
665 when they get through, the two are going to be together. There isn’t 
anything going to separate them, because you still have the drive; you 
still have the constant holding back to the original position that the bus 
was in and they should, if that were true, be together after the accident. 

The pictures here show a distance. 

THE COURT: Now what does that signify to you? 

THE WITNESS: That the brakes weren’t on all the time, sir. 

THE COURT: Were not on all the time? 

THE WITNESS: They were not, sir. That would also possibly 
explain why there were no skid marks. 

BY MR. HORNING: 

Q. Officer, you say the two vehicles were not together; as shown 
in the pictures they are separated by ten inches; isn’t that correct? 

A. Ten inches? 

Q. Yes; ten or twelve inches. A. Well, I think from the wheel 
up to the front of the bumper would be a good two and a half to three feet. 
This is the one I am looking at, —from there to the front bumper would be 
a good two and a half to three feet; and from there to there we have got a 
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nice, good side view, I would say another three feet from this wheel to 

666 the back of the bus— I would say five or six feet. 

THE COURT: Which exhibit is he talking about now? 

THE WITNESS: Number 1, sir. 

MR. BRESS: Plaintiffs Exhibit 1 in evidence. 

THE COURT: Let me see it. 

THE WITNESS: Yes; that would be another foot. 

MR. BRESS: The witness is now referring to Plaintiffs Exhibit 
5, pointing to^what Officer— 

MR. HORNING: Plaintiffs Exhibit 5. 

MR. BRESS: He was pointing to something and talking. 

THE WITNESS: Well, from the front of the bumper as it is here 
in the picture, may I assume these are the way the Vehicles were after 
the accident; they were not moved previous to the time the pictures were 
taken? 

MR. BRESS: That is correct. 

THE WITNESS: From the front of the bumper of the Henry J. to 
the rear bumper of the bus, not figuring the depression caused by the 
accident, the bends in the bumper, appears to be a distance of roughly 
a foot; maybe fifteen inches. 

Now, from the front of the bumper back to the bearing part of the 
treads of the tire on the right front wheel appears to be a distance of 
about three feet; in other words, where the tire meets the street to 

667 the front bumper would be a distance of about three feet. That would be 
four feet. 

Now it is reasonable to assume that this bumper went underneath the 
bus and that the damage was done by the front so we can figure that the 
two after the accident are separated by about a foot, fourteen inches, 
as counsel says. 

THE COURT: Hand me a pencil. 

THE WITNESS: Now, it appears from the mud in the street here 
that the accident happened— 

MR. BRESS: Kqpp your voice up. You are referring to what 
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picture now- 1 ? 

THE WITNESS: Yes. 

THE COURT: Is that the one I just had in my hand? 

THE WITNESS: Yes, your Honor. 

THE COURT: Let me ask you something about it. See where I 
am pointing here? 

THE WITNESS: Yes, sir. 

THE COURT: What is that? 

THE WITNESS: That would be where the front normally would be; 
the assembly there where the fender was hooked on. 

THE COURT: Now from sort of a cursory look at this—well, in 
my case more than cursory—it would appear that something is connecting 
the Henry J. with the bus; obviously nothing is. How do you account for 
that? 

THE WITNESS: That is just the angle on the picture; the angle 
the picture was taken. If you take a small car and Stand to one side it 
looks like a Cadillac as far as the length is concerned. 

MR. BRESS: This is the view from the right. 

THE COURT: And what I see^on one doesn't appear on 5. 

THE WITNESS: That is due to the angle of the shot. 

THE COURT: That is exactly what I am asking. AIL. right. Go 
ahead. 

THE WITNESS: Now, it appears that the two vehicles together— 
this is the same one—somewhere back of this spot here where the X is 
marked on the picture with the ink— 

MR* BRESS: The witness is now pointing to the X mark with the 
circle made by Officer Dutrow. What did you say about that, sir? 

THE WITNESS: It appears the accident happened somew here to the 
right or back of, towards the rear of the Henry J. from that point. 

MR. BRESS: I see. 

THE WITNESS: Now at this spot we can—well, approximately- 
the back of the bus was at this spot when the front bumper would be at 
this same spot. 
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669 Now, the cars moved ahead that far and the bus had moved ahead 
further than that. 

MR. BRESS: Can you give us that distance, what that distance 
is? I think we have it, but what is your estimate? 

THE WITNESS: Well, that Henry J. is about fifteen and a half 
feet long. A normal car is 16 feet; and the Henry J. is a little bit shorter. 
Td say about, oh, anywhere from bine to ten feet. 

THE COURT: I don’t follow that. 

THE WITNESS: We 11, to where the front is now from where the 
front would be at the time of the accident. 

THE COURT: Front of what? 

THE WITNESS: Front bumper of the Henry J. 

THE COURT: To where? 

THE WITNESS: Where it is standing at the present time. 

THE COURT: The nine o j . ten feet is what I don T t under^fc-ad. 

THE WITNESS: Well, the accident happened back at this point here, 
where the X is, where the two vehicles came together, and the Henry J., r 
after the vehicles came together, continued that much further on. The 
confusing part, which I can understand now— 

THE COURT: Which means that the bus would have hul to move, 
doesn T t it? 

670 THE WITNESS: Not only had to but did, sir. The point that I 
started to make I can ? t make. The end damage is*back in the front of the 
car a distance of, say three feet. After the—it appears that the bumper 
and that assembly went underneath the bus and the drive was from the 
portion of the Henry J. above that leveland that after the bus and the 
two separated, the real part that caused the damage to the bus is back 
further than the front bumper, which is also part 6; the vehicle, so 
actually I would say what I started to say: The difference would be 
greater than the foot that you mentioned. I was figuring on the front 
portion of the vehicle that is damaged; the fender and the hood and the 
grille; the radiator, rather than the front bumper, which is the front 
part of the automobile. 
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BY MR. HORNING: 

Q. Officer, is it not possible that when a big bus remains station¬ 
ary and a smaller object hitting it, that it can bounce back? A. The 
smaller object? 

Q. Yes. A. Yes; that is always possible. 

Q. You have seen that happen, haven’t v u? A. It has happened. 

THE COURT: I was going to ask that same question. Isn’t that 
likely? 

671 THE WITNESS: Not in this case, sir. There is nothing here to 
give any bounce. 

THE COURT: Why not? 

THE WITNESS: Your spring is in your bumper and in that front 
assembly there that leads off of your main I-beams for your chassis, 
that is why your crush is taken up; the crush is taken up in the grille 
up to the radiator and when you get back to the motor the i ' : * just is 
dead solid; there isn’t too much give to it. 

True, it’s got some hollow spots in the center but t\>se are filled 
up with cylinders. There is no give to it. 

Now, it appears that the real force of the blow that dented the 
back of this bus here and that bumper and run it in, was the motor. That 
was actually what caused the real damage to the bus and to the n -to- 
mobile, was the motor. 

And there is no give; the motor is mounted right on the chassis. 

THE COURT: Well, couldn’t the force of the blow, or shall we say 
the force of the impact, cause the, in this case the Henry J., to bounce 
back? 

THE WITNESS: If it were going at a slow rate of speed, five, ten, 
fifteen miles, when you have the spring in the bumper to push it back, but 
there is no push; it is a drive forwards, fifteen hundred pounds moving in 
one direction; it is going^o continue to move; there you have to have 

672 something to push it back, a spring or something resilient enough. 

THE COURT: The impact itself would not? 

THE WITNESS: The bus didn’t have enough give here. 
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THE COURT: I am talking about the automobile. 

THE WITNESS: Well, the only "give" parts here was in the hood 
and the grille and the radiator. That wasn’t sufficient. 

MR. BRESS: What about the location of the debris as to whether 
there was a bounce back? 

MR. HORNING: I object. He is cutting in on some other subject 
and interrupting the examination. 

MR. BRESS: Do you object? 

THE COURT: We are trying to find out wiiat happened 

MR. BRESS: Of course we are, and your Honor, he asked the 
question about bounce-back and I, jta&t in view of the factors you asked, 

I called attention to another factor that relates to that conclusively, as 
to whether or not the matter of the debris indicates whether or not there 
was any bouncing back. 

THE WITNESS: Well, the car went forward nine or ten feet after 
the accident. It appears that after the accident— 

THE COURT: That is your estimate from that photograph? 

THE WITNESS: Wdl, it would be at least nine or ten feet; yes, 

673 sir; it could be more than that. 

BY MR. HORNING: 

Q. I was going to ask you, Officer, if an automobile strikes ai^ 
absolutely immovable object such as a brick wall, doesn’t it bounce 
back? A. Nowhere for it to go but back, not from the fact of the spring 
of the vehicle but from the fact it is meeting the immovable object and 
when you meet a solid object like a brick wall, the brick is going to 
give some but after it drives in it has still got the force if the speed is 
great enough and if that force is not taken up with the shock on the crumb¬ 
ling of whatever you run into, there is only one thing it is going to do; 
it is going to have to come back, 

Here it appears that the bus gave and the car gave and there doesn’t 
appear to be anything left to give any spring there because the bumper is 
doing— 

Q. If the bus had its brakes or. at the time of the impact so it 
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couldn't move, wouldn't the car bounce back? A. There again, does the 
car have enough to take up the shock within the motor itself; if it is 
more than that, it is going to bounce back; it is going to carom off. 

There again comes the force as HI-, Honor says, the Speed, which 
is the same thing. 

Q. The automobile bouncing back from striking the bus would leave 
the same evidence that you see in the photograph, would it not? A. No, 

674 sir. 

Q. What would be different? A. You say the vehicles haven't 
been moved? 

Q. Yes. A. All right. The car has come forward at least ten 
feet after the accident. 

Q. Could it not have bounced back ten feet before and then gone 
forward ten feet from where the original impact was ? You are assuming 
there is an original impact from what you see on that picture? A. The 
mud; the dirt that is there and the dirt from the rear wheel. 

Q. Now if the Henry J. struck the rear of the bus and bounced back 

would it not leave the mud and debris in that same area? A. You mean 

\ 

where it had the accident? Yes 

Q. Oh, it has to be there. 

MR. .BRESS: He is not asking that; he is asking— 

THE WITNESS: After it bounces back, it leaves the mud there. 

THE COURT: Let's find out. 

THE WITNESS: Here is the bus. Here is the debris. And here 
is the Henry J. Now I bring the two of them together. Now, when I 
bring them together, the debris , the mud is going to drop off the fenders; 

675 correct? 

MR. BRESS: You tell us. 

THE COURT: Don't ask; just tell us. 

THE WITNESS: Now, after they come together, now you say you 
want the Henry J. to bounce back. All right. We will bounce the Henry 
J. back. Where is the debris ? It was traveling in this direction. The 
debris is ahead of the Henry J. if it bounces back. 
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BY MR. HORNING: 

Q. I see. Now when the bus would go forward, you would- 
A. That doesn f t move the debris; the debris stays right there. 

Q. Again, Officer, I haven’t finished my question. If the bus 
moved forward you would expect to see debris from the bus too, would 
you not? A. No, sir. Debris has to be right there, where it got 
hit. 

Q. Where the bus got hit? A. Yes, sir; and where the car got 
hit, or either way. 

Q. So there would be no debris dropping from the bus as it went 
forward immediately after the impact; is that your testimony# A. It 
wouldn’t be the mud; it may be the glass dropping out of the reflectors or 
a piece of metal here or the top dropping off or the battery dropping out; 

676 yes. 

Q. It takes time for debris to drop from the fender to the ground, 
does it not? A. It certainly does, sir. 

Q. If the bus were moving forward you would expect that debris 
to show in a continuous line? A. No. It would be on a tangent. 

Q. Well, on a tangent. You would expect to see debris from the 
bus the same as you would see debris from the automobile; isn’t that 
correct? A. Possibly. Well, you are talking about debris now. I 
am talking about mud. What are you tailing about ? 

Q. Well, dirt. Let’s settle for dirt or mud. You’d expect to see 
that, wouldn’t you? A. Well, there are alherdebris— 

THE COURT: Just a moment, Mr. Everett. This is probably 
minutiae, but we might as well settle it. This was a very cold night in 
December, so there would be no mud; dirt, but not mud. 

Now, is there any difference? 

THE WITNESS: Dried mud or dirt mud; dry or wet. Dirt is 
black and your mud is clay. 

THE COURT: This would have to be dirt or dried mud. Mud has 
the connotation for me of something is moist. Now that I would 

677 suppose we could take judicial notice would be impossible in this case. 
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Again I say that is probably minutia,but anyway, let's be sure we 
know what you are talking about. 

Mr. Horning is using the word "debris", I assume, in terms of 
dirt. Aren't you? 

MR. HORNING: Yes, your Honor. 

MR. BRESS: And not in terms of broken glr.ss and things, — 

THE COURT: No. 

THE WITNESS: Would you phrase your question over again? 

BY MR. HORNING: 

Q. Would you expect to see dirt dropping from the bus as tt moved 
forward on a tangent? A. That would be conditioned; as his Honor said, 
it was a cold December and I wouldn't expect much mud or dirt to be on 
Capital Transit buses because they are very meticulous about cleaning 
them both on the outside and inside. I would say the greater portion of 
your dirt or mud would be on the Henry J. rather than on the bus. But 
if there were such on the bus, it certainly would be right there at the 
same time that the debris, the mud was dropped off of the Henry J. It 
would also come off of the bus at that initial impact and it would, as you 
say, go in a tangent. 

Now it is a very— 

* * * * * 

Q. Do you see any evidence in the photograph of any dirt going 
off on a tangent? A. Yes, there is. 

Q. Would you tell me about that? A. It appears this debris here— 

Q. From which number? A. Number 1. It appears from the 
photograph here that the Henry J. is about the only one that had the mud 
attached to it that was on it to do the dropping. 

It could very well be that some of it came from the bus; very 
possibly. It appears that the majority of the mud, the dirt that is on the 
street here, came from the Henry J. It left apparently dirt from the rear 
fender and from the front portion of the car; the front fender. 

THE COURT: Show me that, Mr. Everett. 

THE WITNESS: As you— 


THE COURT: You don't mind if I call it dirt instead of mud, do 

you? 

THE WITNESS: Certainly, sir. 

THE COURT: Now, will you gentlemen come around the witness 
stand? Have Mr. Everett point out where he sees what 'hs* says is mud 
and what I say is dirt, because I can T t see it. 

MR. BRESS: Shall he point it out to the jury? 

THE COURT: After you have seen what he is pointing out, because 
I don f t see any, frankly. 

MR. BRESS: I see it. 

THE WITNESS: The greatest portion of the collection of dirt is 
approximately from the X forward towards the bus. Now, there is some 

680 that is back here. 

MR. BRESS: Back here, referring to the— 

THE WITNESS: The left rear wheel of the Henry J. and there is 
the debris back of that point. 

MR. BRESS: That is to the rear of the left rear wheel of the 
Henry J. ? 

THE WITNESS: There could very well be some here, out of this 
picture, and here again the bulk is in this portion here and then thins 
down. 

This here starts and then peters out and the bulk is up here near 

where the left front wheel of the Henry J. has stopped. 

* * * * * 

681 THE WITNESS: About inhere this X here apparently is where the 
debris starts that was caused by the initial impact; that would be from the 
front of the vehicle and from the rear of the bus. 

Now, from £zi s point off the picture and coming up to the rear wheel 
there is the debris and the heaviest portions in here and then it feathers 
out again. 

As you drop something, why, a clump of dirt^ar mud, it breaks; it 
lands, and as it is coming down on an angle, it hits on an angle, and it 
will feather out and spread as it goes in the same direction it was initial¬ 
ly in when it was dropped. 
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The bulk, the greater portion, is here at this point which indicates 
that the two vehicles were together at this time when the accident happened. 
Now it had to happen somewhere from this point back to this point for it 
to drop because, as the two vehicles come together and they are both 
moving at the time the debris drops, it comes at the angle. They are 
traveling in this direction. It had to be back of this point when the two 
vehicles came together. And, as I say, the Henry J. has ridden up a 
little more than half of the car-length which would bring it about ame er 
ten feet that it traveled since the time the two vehicles came together, 
and it over-rode the mud and the dirt that was left by the left rear wheel 
of the vehicle. 

As we were bringing out, some of this debris very likely came from 
the bus and from the facttfaft the mud is coming from the rear as well as 
the front, it would be well to assume that the majority of it came from the 
private car. 

* * * * * 

REDIRECT EXAMINATION 

BY MR. BRESS: 

Q. Does the location of the debris as you have just pointed it out 
to the jury indicate anything as to whether the car bounced back? A. 

Well, it would be impossible in this particular case for the Henry J. to 
h e bounced back. 

MR. BRESS: That is all, sir. Thank you very much. 

THE COURT: Tell us why you say that, Mr. Everett. 

THE WITNESS: It went ahead of the point where the accident happened 
Now for it to bounce back it has to have something else to push it forward 
again past that original point, which is unreasonable. The back end of the 
vehicle is not damaged. 

BY MR. BRESS: 

Q. One thing I didn't ask you about. Mr. Horning asked you some 
questions about the reflectors. The separation, the distance between the 
headlights on the Henry J., is not as far apart as these two reflectors 
are? A. No. 
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( 

1 - •■ ■ . 

! 

MR. HORNING: I object. ! ^ 

f • ... ; . • 

THE COURT: I overrule the objection. i 
BY MR. BRESS: | V- 

Q. Would it not be impossible, because bi the physical dimensions 

'! ‘ t . 

of those two items—that is, head lights on the vehicle and reflectors on 

the rear of this bus—for the two headlights to encompass the two 

reflectors? A. That would be impossible, sir. , > : 1“ \ 

* * •* ','••]♦ *■'' 

j ' 

694 MR. BRESS: If your Honor please, I don't know that I got the 

exact language of this rule in the record before; I think I did; but since ' 
it is only one sentence, may I read it again in the re-tender of my offer: 

’When stopping to take on or discharge passengers, bus must be 

! 

pulled to the side of the highway so there will be no interference 

j 

with other traffic." 

{ 

That was signed by the Superintendent of Transportation and in 

effect on the date of this accident; had been in effect for more than ten 

! • 

years before. 

* * * ,- i * 

- ! 

721 THE COURT: * * * I have at that moment a fairly strong feeling 

that there is no liability in this case, I know that is a shock. - 

i • . . 

722 Now I will sum up in a way the reason I think so, and youtell me 
what is wrong with what I say. You start out with PEPCO and the failure 

of those road lights which is certainly not attributable to the transit company. 
There are many factors that we don’t know with any exactitude but we 
certainly must assume that the headlights of your car were on, whether 
low beam or high beam. 

One thing we do know is that the interior lights of the bus were on, 
though only two windows, but still a certain amount of illumination as you 
approach it. 

i 

The road light, the overhead PEPCO light nearest as you approach 
the bus must have cast some illumination. . i - . 

MR. BRESS: That is contrary to the evidence; it cast no illumination, ■ 
none, literally none. • The light that was two hundred eighty-five feet south 
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of the collision cast no illumination. 

THE COURT: On the bus? 

Y*. BRESS: On the bus. 

THE COURT: All right. Well, let’s assume that. The bus was 
parked where it had a right to be parked, and I assume that from the Beck 
case that when the court used the word, the phrase, "bus which had law¬ 
fully stopped”, it meant lawfully under the statute prevailing at the time. 
Maybe it didn’t. II _iay have been. 

MR. BRESS: There was nothing else for it to do in that case. 

723 There was no parking space for it off the road. It was in a place where it 
had an absolute right to stop, and there was no question about negligent 

r' 

stopping at that place. 

THE COURT: I don’t see any basis for a supposition that this bus 
didn’t have a right to stop where it did, which was on the macadam and 
I don’t think the company rules change that situation at all. 

Now, the force of the impact, I think, is not too important, because 
this was a , shall I say, relatively flimsy automobile; probably the lightest 
that there is, except these Anglias, or whatnot. 

So I don’t think that enters into the matter too much. But I am very 
much afraid that if, I have forgotten the name now, what is her name? 

MR. BRESS: Stricklin. The driver, Mrs. Patricia Stricklin. 

THE COURT: Stricklin, yes. That if she had been carefully 
driving this car she could have seen this bus in time, assuming her brakes 
were all right—I guess we must assume they were-she would have been 
able to avoid, and there was obviously plenty of room on the left to pass it 
because it was at a standstill, and it wasn’t moving out toward the center 
of the road. It was at a standstill and she would have had ample opportunity, 
it seems to me, to have passed it. 

♦ * * * * . 

811 THE COURT: Here is what I am going to say, and I will tell you 

what I have in mind—maybe I will change this again, but I doubt it: The 
bus driver must have known at these two—I call them intervening lights— 
between the south and the north light, the overhead lights were out. . 
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It may be and could be that while the law didn't require him to go 
off the macadam, that under the circumstances existing atlfhdt time, 
knowing that he was sitting there in semi-darkness, anyway—maybe 

' t” . . 

complete, for all I know—that maybe then he should have gone off, 
pulled off on to the shoulder and given more room.’ It seems to me con- 

* % *• * » *• ' '* ■* * 7 * 

ceivably l jical at least. I ' . ^ 

So I would have t£. ’ instruction read somewhat like this: ; ~ * 

The jury is instructed that no inference of negligence 
may be drawn solely from the fact that the bus was stopped at 

. j _ _ •. : ■ 

the time of the collision with its four wheels upon the macadam 
surface of the highway. This constituted no violation of Maryland 
law at the place of collision. Such stopping of the bus with its 
four wheels upon the macadam surface of the highway is not in •. - 
law a proximate cause of the accident, but it is a question of ' 

. 4 , *. , , - b * 4 , - 

fact for you, what was reasonable care under the circumstances. 
That is simple language, and I think intelligible and I believe , 
states the law correctly. | : '* ' - ? *. • - 

MR. HORNING: I wanted to get clear what your Honor felt about ■ 


THE COURT: That is as clear as I can make it. 

i i 

\ ! . • , . • ^ 

MR. IrJRNING: It is a rather shocking thing to me. 

THE COURT: Well, I have shocked you several times. ' : * 

* « v i' 

MR. HORNING: I have been shocked a lot and I am getting almost 

• ' ’ * J *’**■; * 

shock-proof now, but the question that was running in my mind: Is an 

t* “ v “* * 

I . V . . 

operator of a bus who is observing the law bound to anticipate that 
someone might come and crash into the rear of his lighted vehicle when 
he is stopping at a place where he has a lawful right to stop and where he 
has violated no statute? “ ' ' ! ' - 

To find any negligence certainly it would have to be something that 
in the exercise of reasonable care he could have anticipated it. Isn’t 
he relieved of any such duty Vien the law is that e-zy person using the 
highway, whether it be he or any other motorist, must exercise due care 
for his own safety? - Hasn't he the right to presueie that a person isn't 
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going to do that? 

813 THE COURT: Doesn’t it work both ways? He knows—we don’t 
want to argue the: case. 

MR. HORNING: I just wanted it.so I would have clear in my mind 
the theory upon which it could be held to be an act of negligence. 

THE COURT: I have already stated it, but I will state it again: 

He has a right to assume that anyone driving behind him will exercise 
due care, reasonable care. He has also a duty, himself, to exercise 
what is reasonable care under the circumstances. If all these overhead 
road lights--I guess they are overhead but whereever they are— if 
they were all working, his bus could have stopped lawfully and with 
complete reasonable care where it did stop. But he knew he had a big, 
wide vehicle there that occupied a substantial portion of the macadam 
surface. He traversed it before, so he also knew there was a shoulder 
there. And he also knew that there were two lights out, which rendered 
the existence of his bus less visible to other people—to wi&fe extent I 
wouldn’t know. 

And therefore it may be that the jury could find, could believe, 
that, knowing that he was stopping in an area which was completely un¬ 
lighted except from the lights of his own bus, the interior lights being on, 
the exterior lights being on or off—I don’t know—he could have anti¬ 
cipated that somebody might just plain not see him. 

814 I don’t know the extent of the visibility of the interior lights, and 
I don’t know whether the rear lights were on or not. I agree with you, 
that the fact that they were off after the collision doesn’t mean that they 
were off before the collision. But I have no way of knowing, and I don't 
believe the jury does, either, of ^mowing how much visibility or light 
was cast by the interior lights of the bus. And so it may be that it was; 
it would have been a prudent thing for him to do; and a careless thing 
not to do, perhaps, to pull off. 

Well, he says he stopped, though the photographs don’t quite 
indicate that. He says he stopped at the intersection of Maple Ridge Road, 
which means that could have pulled in there. And then started up again 
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into an area where there were overhead lights, where he couldn't miss 

^ \ V " C - t 

if somebody piled into the stern of it. ./ •^ ^ " '' “ , 

Well, that in an awkward kind of a way is my theory. . / : f 


. * 


t h. -a 


PROCEEDINGS 


JUDGE'S CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen, first I will have some, shall 

^ • ‘ ' v “ ; ' *' • ' ' '* ’ 

i. 

we say, generalizations for yon, and then get down to the case itself. 

I preface what I am about to say with this statement that this case 
has been superbly tried by the lawyers. They have each informed them- 

i * . .« ^ 1 

selves thoroughly and completely about all of the details, and you should 
decide it. . .... .' . . . ’[ .... . ■ ...... 

There is no reason to expect, though this; case has some, but I 

.. ;-j . '• * ••• ■' * 

think not too many, complexities, which I believe with the help that - v 

* •’ s» ** * ** < «■ . > ( y B » 

the lawyers have given me I can sort of smooth out for you, but still in 
its essence, it is fairly simple, and I think you can and should decide 
it because there is no reason to expect that any jury selected, as you ,*• 
have been, could decide it any better, abler, than you can. - 

• * * ,' * ■ '•' f* » » r ... 4 . « '■+*'• •»*’ . • * 

* * i . . 

So I ask you and I expect you to decide, and I think you can. / 

First I want to talk to you about your general approach to thMOlutio 
of tbe pmU«iB vhfdi confronts fon,- And tbe fjrst obseratfon that 
perhaps I should make is this, that the way, the only sensible way for . 
you to evaluate the testimony in this case and to come to an ultimate con¬ 
clusion either for the plaintiffs, one or the other, or for the defendant, 
is the evaluation of the testimony of the witnesses, in addition, of course 
to the documentary evidence such as the photographs, as an illustration. 

........ • - - f ; ••. * . - , •. ■ i 

Your chief assistant, it seems to me, in that task, is your own 

common sense, your knowledge of human nature, of what makes people 

’ . 1 »- . . u 9 > ' - * 

do the things they do under the circumstances at the time. ~ ^ r , 

Take into account your ability to judge people, their sources of « : 
knowledge, their intelligence, their motives, their opportunities for 


observation. 


’ * \ . 


Take into account also their demeanor and conduct on the witness 
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stand; is it frank or does it seem to be evasive? 

Also consider whether there are inconsistencies in the statement 
of a given witness, and if you find that there are then you must ask 
yourself whether it is the kind of inconsistency that one would normally 
expect in the statement of a truthful person, or is it more likely an 
inconsistency that is more likely to be found in the company of falsehood. 

Also take into account the interest that the people have who testify 
in the controversy and its result, whether they may'felased or prejudiced, 
or sympathetic, all of which, of course, may reflect and affect the value 
of their testimony. 

You take the testimony of each witness, not alone. The testimony cf 
one witness, to be sure, may have greater force in your mind, than the 
testimony of others, but you still must take the testimony of each witness 
926 in the contest of the whole case, in the light of what the other witnesses 
have said and in the light of what you may consider to be demonstrated 
physical evidence, physical situations. 

These suggestions to you I hope will prove to be a form of guidance 
in evaluating the evidence in this case, which has been prolonged and 
you may have some difficulty in remembering some of the testimony, but 
it was only argued recently and argued at length, and well and thoroughly, 
by both Mr. Bress for the plaintiffs and Mr. Horning for the defendant. 

And I should not think that you would have too much difficulty in 
remembering what the testimony was, and coming to a decision as to 
what the facts are. 

In weighing the testimony of witnesses and the plausibility of their 
stories, you are instructed that if you believe that anyone testified 
falsely concerning a matter as to which he could not reasonably be mis¬ 
taken, you may disregard his testimony either wholly or in part, or you 
may nevertheless accept it. That is a matter of fact for you and not for 
me. 

It is important for you, ladies and gentlemen, not only in this case 
but in every case you will try before you finish, and I suppose you ought 
to be finished now—I guess you are overdue, possibly—it is important. 
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most important to bring to a lawsuit a very high sense of objectivity. 
Because you are sitting for this brief period—by which I mean the 
month you have served—as judges. 

927 And the difference between you and me is great If I make a 

mistake of law and what I tell you about the law is binding upon you, you 
can not challenge it, but if I make a mistake there are at least—well, 
there are two courts; at leaht one, who can correct me—the Court of 
Appeals certainly can, and possibly if it chooses to do so, the Supreme 
Court of the United States. | ’ r : 


So my errors are subject to correction. But you are the sole 
judges of fact and no one can correct your error, if you make it,' If 

i ■ ■ ' . .* 

I improperly instruct you, as I say, I can be reversed and we will 
have to try the case all over again. 1 ; ^ 

If you make a mistake, no one, no court can do anything about it. 

So have that in mind when you analyze this situation and let it lend. 
itself to your objectively and your mental honesty, which obviously you 

■ i 1 ’ „ 

have. p *;*'*•-• > • \ 

s 3 1 . ’ ♦ , * 

So much for that. 1 ^ r 

1 . , * i 

Now while I am on the subject which I veered from, of witnesses, 

I should say this to you: . -.7t, ' . : V ' ' j 

In this case we have had testimony adduced by both sides which we 
call expert opinion evidence. Normally the court does not accept the 
opinion of a witness. We expect a witness to testify to facts-what he 

- j ■ ■_ 

saw, what he heard, and so on. But there are some occasions, and . 

. j- . ', . 

this was one of them, when the testimony of experts is admissible. An 
instruction in that regard I will read to youJ? f 
928 A person who by education, study, or experience has become an 

expert in any art, science or profession, and who is called as a witness 
may give his opinion as to any such matter in which he is versed and 

which is material to the case. 4 j 

t 

, , . . 

Tou should consider such expert opinion and should weigh the 

* . j „ , *, . * . 

reasons, if any given for it. .v.i r 

You are not bound, however, by any opinion.. Give it the weight 

‘ ] ' . ‘ , # * 
i . * ‘ . 

• . n ‘ ^ . .w. 
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to which you think it is entitled, whether that be great or slight. 

And you may reject it if in your judgment the reasons for it are 
unsound. 

Put that another way. It means simply this: That you use the same 
standard of evaluation for expert witnesses as you use for the evaluation 
of the testimony of any other witness, the same standards that I have 
suggested to you. 

In this case, the plaintiffs, who are. co-administrators of the 
estates of these two people, who were killed in that accident, have 
imposed upon them by law what we call the burden of proof, which in a 
civil case, as this is, is not that imposed by law upon the govern*.. fit 
in a criminal case. 

In a criminal case the burden of proof upon the government is 
rather strict. It requires that the Government, who would be the 
plaintiff in a criminal case, prove its case to your satisfaction beyond 
a reasonable doubt. That isn T t the situation here. 

In this case the burden on the plaintiff is to establish to your 
satisfaction by a preponderance of the evidence that it is right. And 
that means in simple language that the evidence adduced on the part of 
the plaintiff must have, to you 7 the greater convincing power. 

I don’t know how better to express it than that, the greater con¬ 
vincing power. And you determine whether it does or it doesn’t, as 
I have told you, by your evaluation of the testimony of witnesses. 

In this case that principle works both ways. The plaintiffs here 
claim that the transit company was negligent, and they have the burden 
to establish that by the greater convincing power. 

The transit company says, on the other hand, that Mrs. Stricklin 
was guilty of contributory negligence, and that therefore if she was, 
the transit company is not responsible for this accident. The burden 
to establish coni&ioutory negligence is precisely the same on the transit 
company as it is on the plaintiffs, with this difference: As to Mrs. 
Stricklin, the death of Mrs. Stricklin, that definitely applies. 

As to the death of Mr. Stricklin there is a different situation. He 
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was not driving the car. And I have held as a matter of law, and I now 

,j' . ■ 

instruct you, even though the car was registered in his name and pre¬ 
sumably, therefore, he owned it—I think there,was evidence that he 

930 bought it, anyway, the title, certainly, was in his name, but he was not 

i ... < • - . , ^ 

driving; and I have held as a matter of law that if Mrs. Stricklin was ’ 

„ . * ,*■ «- «*< ► . * 

guilty of contributory negligence, assuming, if at all, there was any 

• •" .*■ ^ 

negligence at all on the part of the bus, it was not imputable to him. 

So you have this difference between the two deceased persons: 

i *■ * ,: , ■ . 

First you start off with the necessity of deciding whether the bus was 

* j . . ’ 

negligent; and we will examine that a little further in a moment. 

If you decide that the bus was negligent, then you have got to 

I, _ * , ■ ■ . * 

determine whether she was also, and whether the negligence of the bus 
was the proximate cause, which means, again trying to put it simply, 

, f 4 J 

a direct factor which brought about this accident. 

i ( - 

That is number 1. i “ 

Number 2: If she was also ^gligent and proximately contributed 

* . „ l, k k * * 

in the same manner, that she too had a direct cause, or direct feffest, 
in the coming about of this accident, then you could not find in favor 

. j ’ ■ * \ 

of her estate, because the two acts of negligence would balance, one 

• 1 «* ' * 1 i i « * . ’ 

against the other, and neither of the parties would sustain the burden 

i * . 1 p 

of proof that the law imposes upon them. 

So far as Mr. Stricklin is concerned, the situation as I have said, 

is different, because he was a passenger in the car, and there is no 

• ^ * * * • 
evidence that he had any control over the situation. v " 

931 So when you have the case as to his estate, you view it in the 

light of whether the bus was negligent. Unless you find—or suppose 
you find, for instance, that the bus was not negligent tut that his wife 
was, and it was her fault that this accident oecured,and she and her 
husband were killed, then he would, his estate would be eutitled.to 
nothing. 1 [ \ J - 

So whether his estate is entitled to anything depends upon whether 

i ' *■ 

you find the bus was negligent or not. . j 

-1 think that—well, there is one other thing I should say before I 





296 

get to the instructions tt*at counsel have requested and which I have 
granted and modified to some extent. 

There were really in this case, actually, as I recall it no eye¬ 
witnesses. Am I right about that? By the way, what was the name of 
the—Mr. Windom, was it? 

MB. HORNING: Yes, your Honor; Mr. and Mrs. Windom. 

THE COURT: Well, he didn’t actually see this, did he—no. 

There were no eyewitnesses. So you have got to decide this case 
on circumstantial evidence, which is just as good in law as direct, eye¬ 
witness evidence, sometimes even better. 

By circumstantial evidence I mean, and I suppose it is obvious to 
you, but anyway, I will say this about it-I come back again pretty much 
to what I have already said to you—by circumstantial evidence I mean 
932 that you take all of the testimony you have heard and you analyze it and 
you add it up and from it determine whether the circumstances that 
you get out of it indicate negligence on the part of the bus, or absence 
of it; negligence on the part of Mrs. Stricklin, or absence of it. 

In short, what do tfce circrrn.stances at the time, under the condi¬ 
tions, indicate to you how this accident happened? That is what it 
boils down to. 

Now, then, these are the requests that counsel have made to me 
and which I have granted, as I say modified to some degree, and I will 
have to read them to you. I much prefer to talk to jurors rather than 
re?.d to them, but in this case I have no choice. 

This is the plaintiffs’ suggestion to you in the first instance: 

In this case the plaintiffs are the duly appointed administrators 
of the estates of Mr. James Stricklin and his wife Patricia, and they 
have brought this suit to recover damages for the deaths of Mr. and Mrs. 
Stricklin. 

The actions are brought for the benefit of the three infant children 
—James, Jr., Suzanne, and Charles, who are the real beneficial 
claimants. „ 

Perhaps Fd better interrupt myself at this point to say that you 
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will bring in your verdicts—we|L, if you find for the transit company, 

that is the end of the matter. ';] ' ‘ . ■ 

... _ _ .j . - J 

933 —Well, r • better get to that later, I guess, I am anticipating 

myself. ' ' ; : 'V t ^ 

The plaintiffs charge, the plaintiffs being the two administrators 
appointed by the Circuit Court, I guess the Orphans* Court, in Mont- 

r, ' . . ’ ^ • 

gomery County—they charge that both deaths were caused by the 

, .. 1 1 ^ ^ * ’<„ f * v » ; 

negligence of the defendant Capital Transit Company, and the defendant 
denies that it was negligent, claims that even if it were, plaintiffs are 
not permitteeLto recover because of their contributory negligence. 

I have told you that the husband is not guilty of contributory 
negligence because there is an absence of showing that he had any 

. ^ ^. i t | V. ’ v , . . 

control over the automobile at the time. 

Negligence is the failure of a person, and this gets down to the - 
root of the matter, both as to the plaintiffs and as to the defendant: 

: Negligence is the failure of a person to exercise reasonable f 
care; is, that degree of care which a reasonably prudent person 
would have exercised under the same or similar circumstances. ~ 
Plaintiffs claim first that the defendant through its agent and 

• i - .• * *-1 ^* **. * % i * 

employee, its bus driver, was negligent in stopping the bus at the 
place he did on the highway under the circumstances shownby the evi- ; 
dence, and that such negligence was the proximate cause of the accident. 
They claim, secondly, that the plaintiff by its driver, — . / " ' 

934 MR. BRESS: Defendant. | ' ; - ~ 

THE COURT: Defendant—they claim, secondly; that the ; 

i. ■ i. ? , 

defendant by its driver was negligent in that it violated the Maryland 

’ ' * * t ' „ . , ' , . 1 T > * 

statute law in failing to have lighted on the bus rear lights required by 
the Maryland Motor Vehicle Code, and that such absence of required rea 

f m * i J f “ ' V 

lights was a proximate cause of the collision. | ^ • 

Accordingly, the essence of plaintiffs* claim is that they are 
entitled to recover from the defendant for the deaths of Mr. and Mrs. 

* , .4 , . ► a. ' ‘ .<■:*“ i** j 'i *“ . ! 

Stricklin, based on either one or both of said acts of negligence charged 
against it in stopping at the place it did under the circumstances and in 
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not haying the required red lights. 

1 interrupt myself again because I left out something that I should 
have said earlier in my generalizations. 

You do not determine the weight of the evidence, and you don't 
evaluate it by the number of witnesses. 

The question is not one of numbers bufrone <ff value. One witness 
could equal twenty if you think so, and as a matter of fact I think in this 
case it fairly evenly balanced anyway, so that is probably academic. 

1 have read to you the plaintiffs' contention. On the other hand, 
the defendant contends—they deny that it was negligent in either of the 
respects charged by the plaintiffs. 

I will interrupt myself another time to throw these things away; 
they drive me crazy. (Referring to glasses.) 

Well, let’s get back to the lawsuit. 

Secondly, it asserts that—this is the defendant again—that under 
all of the circumstances existing surrounding the occurrence of this 
accident neither of the two alleged acts of negligence could be the 
proximate cause of the collision. 

Third, it asserts that the sole proximate cause for the accident 
was the negligence of Patricia Stricklin. 

Four, it asserts that even if it were negligent in either of the 
respects charged by the plaintiffs and such negligence were a proximate 
cause of the accident, still plaintiffs are not entitled to recover against 
it because Mrs. Stricklin was guilty of contributory ^negligence, which 
proximately contributed to the occurrence of the accident in one or more 
of the following particulars. 


Now, I have to change that a bit. That is the defendant's contention, 
but as I have said to you, if she were negligent, it would not be imputable 
to him. So again I say the case of his estate depends on whether or not the 
bus was negligent or whether or not it was his wife's own fault, in which 
case, of course, the bus wouldn't be responsible for it and the defendant 
therefore wouldn't be. 

He sets forth the particulars in whlhti he says—the defendant says— 



she was negligent: v : ~ ' J •• ^ " ' 

1 ’ .. - ■ , r ' 

One: She failed to maintain the automobile under proper control. 

Two: She failed to maintain a proper and effective lookout while 
operating the automobile. 

Three: She failed to give fulltffiae and attention to the operation of 
the automobile. : “ ; r ~ ^ ' : • : 

K ' v , 1 - • ’ * 

Four: She violated the Maryland statute prohibiting reckless 
driving or a speed greater than was reasonable! and prudent under the . 
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circumstances. 


*• -.1 - 

(,y ♦ * * •*■ — , 
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Five: She exceeded thirty-five miles an hour while operating 
the autbt oDile, that being the speed limit established for that area, 
at that point. ' ' I • - ^ - . 

Six: She failed to decrease her speed when approaching an ; 
intersection so as to avoid colliding with the bus. And, ; 

Seven: She violated the statutory provision respecting following 

. * * 
i 

another vehicle proceeding in the same direction too closely. 

Now, this bus, obviously, was not travelling. It had come to a 
sort r.Z a .momentary stop. That rule would still, that statute would > 

■' .i „ ' - * ’’" ' 

-—siiU-apply if she was travelhg too closely on it, it wouldn't matter too 

much, or at all, in my judgment, whether the bus was moving or stand- 

i ■: 

ing still, if she was too close on it,and should have keen it, if she should 

have. iv . • •' !•’•'■. 1 V* ‘ 

- r * ‘ . * ‘V- 

1 The defendant further asserts that if Mrs. Stricklin was guilty of 

any violation of any one of the foregoing duties or statutory regulations 
and such violation in any respect contributed to the occurrence of the 
accident, then there can be no liability on its part lor the death of Mrs. 
Stricklin. - ' j ■ ^ •• ’■ ■ v". • /' 

i ‘ " „ ' * . .. ■ ^ ' 

The plaintiffs asked me also to say this to you, that you are ■ 

>- ! ' ' 

1 • , vr , , 

instructed as a matter of law, that the measure of recovery for the wrong¬ 
ful death of Mrs. Stricklin is a pecuniary loss which the children suffered 

■ . .. - . ‘ • 'iv • ‘ •...*■ ' 

by the death of their mother. ~ ' ;f *“ ^ 

Pecuniary loss, however, is not restricted to monetary or material 

’ }' * i " A . , k . 

endowments which would have been reasonably ! bestowed upon the children 
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not having the required red lights. 

I interrupt myself again because I left out something that I should 
have said earlier in my generalizations. 

You do not determine the weight of the evidence, and you don't 
evaluate it by the number of witnesses. 

The question is not one of numbers butone df value. One witness 
could equal twenty if you think so, and as a matter of fact I think in this 
case it fairly evenly balanced anyway, so that is probably academic. 

I have read to you the plaintiffs' contention. On the other hand, 
the defendant contends—they deny that it was negligent in either of the 
respects charged by the plaintiffs. 

I will interrupt myself another time to throw these things away; 
they drive me crazy. (Referring to glasses.) 

Well, let's get back to the lawsuit. 

Secondly, it asserts that—this is the defendant again—that under 
all of the circumstances existing surrounding the occurrence of this 
accident neither of the two alleged acts of negligence could be the 
proximate cause of the collision. 

Third, it asserts that the sole proximate cause for the accident 
was the negligence of Patricia Stricklin. 

Four, it asserts that even if it were negligent in either of the 
respects charged by the plaintiffs and such negligence were a proximate 
cause of the accident, still plaintiffs are not entitled to recover against 
it because Mrs. Stricklin was guilty of contributory ^negligence, which 
proximately contributed to the occurrence of the accident in one or more 
of the following particulars. 

Now, I have to change that a bit. That is the defendant's contention, 
but as 1 have said to you, if she were negligent, it would not be imputable 
to him. So again I say the case of his estate depends on whether or not the 
bus was negligent or whether or not it was his wife's own fault, in which 
case, of course, the bus wouldn't be responsible for it and the defendant 
therefore wouldn't be. 

He sets forth the particulars in whlhfti he says—the defendant says— 
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she was negligent: : ^ •-* - V°'v ' 

I ■* *s ■ 

936 One: She failed to maintain the automobile under proper control. 

j: , v • ‘ s • 

Two: She failed to maintain a proper and effective lookout while 
operating the automobile. - " ! -" v 1 



Three: She failed to give fullUfme and attention to the operation of 

* i ‘ t 

the automobile. V . • : ' N 

Four:: She violated the Maryland statute prohibiting reckless - 
driving or a speed greater than was reasonable and prudent under the 
circumstances. ' :- '. " y : 

Five: She exceeded thirty-five miles an hour while operating 

* « v. 

the autdt oDile, that being the speed limit established for that area, 
at that pointy 1 - - j c * : : 1 f 

Six: She failed t) decrease her speed when approaching an * 
intersection so as to avoid colliding with the busy 4 And, ~ 

Seven: She violated the statutory provision respecting following 
another vehicle proceeding in the same direction too closely." 

Now, this bus, obviously, was not travelling. It had come to a 

i 

sort ci: a ^momentary stop. That rule would still, that statute would 
still apply if she was traveltag too closely on it, it wouldn’t matter too 
much, or at all, in my judgment, whether the bus was moving or stand¬ 
ing still, if she was too close on it,and should have been it, if she should 

' ■ . • i - ■ * 

have.. . .y.. . ; j ' cl ' : . 

937 The defendant further asserts that if Mrs. Stricklin was guilty of 

any violation of any one of the foregoing duties or statutory regulations 

. • ■ V . *• » - 

and such violation in any respect contributed to the occurrence of the * 
accident, then there can be no liability on its part for the death of Mrs. 
Stricklin. f ' •.■-'j. ; 

i •• 

• • ! ’ i * , ‘ 

The plaintiffs asked me also to say this to you, that you are ^ - 

instructed as a matter of law, that the measure of recovery for the wrong- y 

.. • ■- ' • |' . - y-.. ' y ■ * ‘ ’ . • 

ful death of Mrs. Stricklin is a pecuniary loss which the children suffered 

by the death of their mother. ' ! * v 

: . '.j '', ;. 4 

-Pecuniary loss, however, is not restricted to monetary or material 
endowments which would have been reasonably bestowed upon the children~ 
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by their mother had she not beien killed. 

But the law recognizes that upon the death of the parent the sur¬ 
viving infant children have suffered a loss which includes intangibles such 
as valuable service, companionship and guidance. 

It does not, I interpolate, include a monetary value, a pecuniary 
loss, for grief. That you may not consider. 

Therefore you are instructed that in addition to monetary, material 
benefits, which the children have lost as the result of their mother's 
death, you may assign a pecuniary value to the loss of all of the in¬ 
tangible benefits and advantages which the children might have expected 
to receive from the mother had she not been killed; and you may compen- 
938 sate the children, through the administrators, of course, for such 
losses as part of the pecuniary damage. 

Tou are also instructed as a matter of law that the measure of 
recovery for wrongful death is pecuniary loss which the children 
suffered by reason of the death of their father. 

Pecuniary loss is not restricted to money which would have been 
expended for the maintenance, education and welfare or other material 
endowments which would have been bestowed upon them by the father 
had he not been killed. 

But the law recognizes that upon the death of the parent the 
surviving infant children have suffered a loss which includes intangibles 
such as valuable services, companionship and guidance. 

Therefore, you are instructed that in addition to the monetary and 
material benefits which the children have lost as the result of their 
father's death, you may affix a monetary value to the loss of all the 
intangible benefits and advantages which the children could reasonably 
have expected to receive from the father had he not been killed. 

The limitation-I granted that instruction—the limitation that I 
put upon it is that you have got to estimate, if you come tothe conclusion 
that the defendant is liable at all, the monetary loss based upon the 
maximum age of twenty-one years for each of the three children. 

I realize and the law realizes that it is very difficult in a sense, 
perhaps one might say impossible, to translate care and guidance and 
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so on, into terms of money. But there isn ? t any other way to do it 

And so your rule, should you get to that point, for decision, is a rule 
of reason, and there is no other rule that will suffice or will be adequate as 
a substitute, because you don’t measure it by a yardstick. 

Again, I have granted this instruction for the plaintiff: 

Even though you may find that there was no law of Maryland prohibit¬ 
ing stopping on the roadway, as did the defendant In this case, you are 
nevertheless instructed that the defendant would be guilty of negligence in 
this case if you find that it did not exercise reasonable care in stopping at 
the time and place and under the circumstances as shown by the evidence, 
and if you find the defendant was negligent in so stopping, and that such 
negligence was the proximate cause of the collision, without contributory 
negligence on the part of Mrs. Stricklin, your verdict in this case must be 
for both plaintiffs and against the defendant. 

You are also instructed as a matter of law that if you find that the 
defendant failed to exhibit a red light visible from a distance of two 
hundred — 

MR. BRESS: Three hundred — 

THE COURT: Is that right ? 

MR. BRESS: Yes, as written. That was on the other one, Your 
Honor. 

THE COURT: Are you sure about that ? 

MR. BRESS: Yes, Your Honor. This refers to the red rear light, 
not the head light. The one you are referring to is the headlight rule. 

THE COURT: The jury are instructed as a matter of law that if 
you find that the defendant failed to exhibit a red light visible from a 
distance of three hundred feet to the rear in violation of the Maryland 
Motor Vehicle Code, such violation constituted evidence of negligence 
on the defendant’s part, and if such negligence proximately caused the 
collision without contributory negligence on Mrs. Stricklin’s part, your 


verdict in this case must be in favor of both plaintiffs for the death of Mr. 
and Mrs. Stricklin against the defendant. 

You are further instructed that the fact that the bus was equipped with 
interior lights and reflectors does not relieve the defendant of the duty to 
comply with the traffic laws of Maryland in exhibiting the required rear 
lights. 

If you find that the absence of rear lights on the bus was the proximate 
cause of the accident then you must find the defendant guilty of negligence. 

You are further instructed that because of the human instinct of self- 
preservation and the disposition of persons to avoid personal harm, both 

941 of the decedents—the husband and wife—are presumed to have acted with 
diligence and due care. 

You are instructed further that even if you should find that Patricia 
Stricklin was herself contributorily negligent, such negligence on her part 
cannot be imputed to James. I have already told you that. 

MR. BRESS: Would you read the next sentence, please, your Honor? 

THE COURT: Accordingly, if you should find that the negligence of 
both Patricia Stricklin and the defendant bus company contributed to cause 
the collision, the estate of James Stricklin could still recover against the 
defendant. 

I have said that three times at least and I ain’t going to say it no more. 

The jury is also instructed that no presumption of negligence arises 
from the happening of a motor vehicle collision. Plaintiffs have the burden 
of establishing by a preponderance of the evidence that the collision was 
proximately caused by one or more of the acts of negligence charged. 

Unless they have sustained this burden of proof by credible evidence, 
your verdict must be for the defendant. 

Even though you should find from the evidence that the collision was 
proximately caused by one or more of the acts of negligence alleged against 
the defendant you are instructed that if you further find from the evidence 
that Patricia Stricklin in the operation of her husband’s automobile was also 

942 guilty of any negligence which contributed as a proximate cause to the occur¬ 
rence of the collision, then such negligence on her part prevents any verdict 
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against the defendant in any of these actions. 

MR. BRESS: No, your Honor; that was changed—"in her case.’’ 

THE COURT: I haven T t finished. I haven't finished reading it yet. 

MR. BRESS: Very well, your Honor. 

THE COURT: That’s right. I apologize. 

MR. BRESS: That’s all right, sir; no apology is necessary. 

THE COURT: I had overlooked that. 

I will have to read it again now, I guess: 

Even though you should find from the evidence that the collision was 
proximately caused by one or more of the acts of negligence alleged against 
the defendant, you are instructed that if you further find from the evidence 
that Patricia Stricklin in the operation of her husband's automobile was also 
guilty of any negligence which contributed as a proximate cause to the occur¬ 
rence of the collision then such negligence on her part prevents any verdict 
against the defendant in her case. 

You are also instructed that the plaintiffs must not only establish by 
943 the preponderance of the evidence negligence on the part of the defendant but 
they must also establish by the greater weight of the evidence that such 
negligence was the proximate cause of the accident. 

If any negligence on the part of Patricia Stricklin intervened as an 
efficient producing cause of the accident, then even though the defendant was 
negligent, such negligence was not the proximate cause of the accident and 
your verdict must be for the defendant in her case. 

When I use the phrase, "her case” I mean of course the case of the 
mother, Patricia. 

You are instructed that a motorist has a right to assume that the road 
ahead is clear, and while driving on a public highway must anticipate the 
presence of others thereon. 

He must at all times exercise constant vigilance to avoid colliding with 
other vehicles. 

He has the duty at all times while so driving to keep a careful lookout 
forward to ascertain what is in his path in time to avoid colliding with any¬ 
thing that may be in his path. He must at all times while so operating his 
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automobile have it under proper control and operated at a speed which will 
enable him to bring it to a stop within his range of vision in time to prevent 
a collision with an object in his path. 

One who, possessing normal vision, fails to use it by failing to main¬ 
tain a proper lookout or operates his automobile at a speed which prevents 

944 him from stopping within the range of vision in time to avoid collision with 
a vehicle in his path, is in no better situation, and is negligent. 

When darkness is such as to intervene, or interfere with, or to shorten 
a motorist’s view, it serves to increase the degree of care required of the 
motorist. Such motorist must not allow his mind or his eyes to be diverted 
from the highway on which he is travelling, as such diversion for a few 
seconds may spell disaster. 

If you find from the evidence that Patricia Stricklin in the operation of 
the automobile failed to give full time and attention thereto, or failed to 
maintain a proper lookout, or failed to have the automobile under proper 
control, or operated it at a speed which prevented her from bringing it to a 
stop within the range of her vision in time to avoid colliding with a stopped 
bus, that any of these acts of negligence on her part contributed to the acci¬ 
dent as the proximate cause thereof, then your verdict must be for the 
defendant in her case. 

But a person driving at night has at least some right to assume that 
the road ahead is safe for travel unless a danger is indicated by a red light. 

You are instructed that the provisions of the Code of Laws of Maryland 
respecting the operation of the automobile by Patricia Stricklin, which were 
read to you during the trial, were binding upon her. If she operated the 
automobile recklessly in violation of Section 174, which was read to you, at 

945 a speed greater than was reasonable and prudent under the circumstances, or 
in excess of 35 miles an hour in violation of Section 176, which was also 
read to you, if she followed the bus too closely to prevent her stopping in 
time to avoid a collision therewith in violation of Section 189, also read to 
you, or with lights which failed to disclose on a clear night an object two 
hundred feet ahead under the provisions of another section of the Code, and 
thereby violated that section, then any such violation of any of these sections 
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of the Maryland law was negligence as a matter of law on her part. 

If any such negligence contributed as a proximate cause to the occur¬ 
rence of the accident, then your verdict must be for the defendant in her case. 

You are instructed that no inference of negligence may be drawn from 
the fact of the evidence that after the collision the rear license light and 
marker lights were not burning. 

Evidence of their condition after the damage inflicted by the collision 
upon both vehicles will not support any inference that any of such lights were 
not burning before the impact. 

You are instructed that no inference of negligence may be drawn solely 

i f 

from the fact that the bus was stopped at the time of the collision with its 
four wheels upon the macadam surface of the highway. This constituted no 
violation of Maryland law at the place of the collision. Such stopping of the 
bus with its four wheels upon the macadam surface of the highway is not in 
946 law a proximate cause of the accident. It is a question of fact for you to 
decide what was the reasonable and prudent thing to do for the bus at the 
time under the circumstances which then existed. 

You are instructed, that even though you should find that the rear 
license light and the rear marker lights of the bus were not burning before 
the impact, if you further find from the evidence that before the impact one 
or both of the rear stop lights were burning on the bus and had been burning 
for a sufficient period of time for a reasonably prudent and careful motorist 

Y 

approaching the stopped bus from the rear thereof to have stopped in time 
to avoid a rear end collision with the bus, then the failure of Patricia 
Stricklin to heed the warning of the stop light, or stop lights on the bus, in 
time to avoid a rear end collision therewith was negligence, and your verdict 
must be for the defendant in her case. 

You are further instructed that even though you should find that the 
rear license light and marker lights and stop lights were not burning before 
the impact, if you further find from the evidence that before the impact the 
interior lights of the bus were burning, and were visible through the rear 
windows of the bus for a sufficient distance to have enabled a reasonably 
prudent and careful motorist approaching a stopped bus from the rear thereof 


I 
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to have stopped in time to avoid a rear end collision therewith, then the 

947 failure of Patricia Stricklin to heed the warning of the interior bus lights in 
time to avoid a rear end collision therewith, was negligence, and your 
verdict must be for the defendant in her case. 

You are instructed that even though you should find from the evidence 
that no rear end lights were burning on the bus before the impact, if you 
further find from the evidence that a reasonably prudent and careful motorist 
approaching the stopped bus from the rear would through action of the beams 
of his headlights upon the reflectors on the rear end of the bus have been 
warned of the presence of the bus upon the highway in time to have avoided a 
rear end collision therewith, then the failure of Patricia Stricklin to heed 
the warning of the reflector for the presence of the bus upon the highway in 
time to have avoided a rear end collision therewith, was negligence, and 
your verdict must be for the defendant in her case. 

I am going to—well, I will read you this and then I am going to let 
you take it with you into your jury room. 

You are instructed as a matter of law—this, what I am about to read 
now, assumes a verdict against the transit company, and it is a plaintiff’s 
request and it is based, naturally, upon that assumption. 

As I said earlier, if you find for the transit company, that is the end of 
the matter. If you don’t, then you have got to, or if you find for either or 

948 both plaintiff’s estates, then this instruction will be applicable, and only 
then. 

You are instructed as a matter of law that if your verdict is for the 
plaintiffs-and I add, and I interpolate, or either of them—type this in for me- 
have you got a typewriter here—for the plaintiffs or either of them--the 
amount should be separately stated for each child for each day. 

That is your verdict should be returned in the form of answers to the 
following questions, and you will fill in these if you get to that point: 

One, if your verdict is for the plaintiffs for the death of Mrs. Patricia 
Stricklin A, state the amount of your verdict in total; B, how do you allo¬ 
cate that amount between the three children, James, Jr., Suzanne and 
Charles ? You fill in those amounts. 
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And the total must equal the total above. 

Two, if your verdict is for the plaintiffs for the death of Mr. James 
Stricklin A, state the amount of your verdict, the total amount; and then 
in exactly the same fashion, how do you allocate that amount between the 
three children? 

That I will send in with you, but I interpolate, the plaintiffs or either 
of them. 

Gentlemen, if you have anything further in the matter, I will send the 
jury out and hear you. 

MR. HORNING: Yes, Ido, your Honor. 

♦ * * * * * * 

955 (At this point the jury returned to the courtroom, and, having resumed 

their seats in the jury box, the proceedings were had as follows:) 

* * * * * * * 

956 THE COURT: I will reserve ruling on that. 

Ladies and gentlemen, counsel have made some observations to me. 
One of them I think is probably valid. 

I have told you that as a matter of law you could not impute to Mr. 
Stricklin any negligence, if you find there was any, on the part of Mrs. 
Stricklin. Then I added that there was no evidence that he was in control 
of the car. 

I think it is only fair to say that it is impossible for there to have been 
any evidence of that. So I think the lack of evidence was an unjustified em¬ 
phasis in that phase of my charge to you. The only people in that automo¬ 
bile were these three children. So no one knows, no one could know, either 
the plaintiff or the defendant, whether he exercised any control or not. 

So we leave that simply that, as a matter of law, I tell you that you 
cannot impute to him any negligence, if any you find, that she may have 
been guilty of. 

* * * . ♦ * * ♦ 

957 (At 5:30 p.m., the following proceedings were had out of the 

presence of the jury:) 

♦ * * * * * * 
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THE COURT: Yes. First, Mr. Horning, let me read, because I 
don't think Mr. Thiel has this; I have a message from Mr. Backover, the 
foreman on the jury, which asks this question: 

"Is it possible to be within the law and yet negligent?” 

958 And I propose to answer that, if it is answerable—I don't know exactly 
what they have in mind—to read again Plaintiffs’ Prayer Number 1 and 
Defendant's Prayer Number 9, as the Court has modified it- modified both 
of them— 

MR. HORNING: Your Honor, I respectfully submit that the answer to 
the question is obvious and should be in the negative. And secondly, I 
object to re-reading the prayers as an answer to the specific question of the 
jury. 

(Thereupon, at 5:30, the jury returned to the court room, and having 
resumed their seats in the jury box, the following proceedings were 
had:) 

THE COURT: Members of the jury, I have your note which asks, "Is 
it possible to be within the law and yet negligent?” 

I have conferred with counsel about it and we are not too clear about 
what you mean but I have decided to re-read to you two instructions, one 
submitted by the plaintiff and one submitted by the defendant, which bear on 
what I think you have in your minds. And that may help you resolve your 
difficulty. 

The first is Plaintiffs' request for instruction Number 1: 

"Even though you may find that there was no law of the State of 
Maryland prohibiting stopping on the roadway, as did the defendant 
in this case, you are nevertheless instructed that the defendant would 

959 be guilty of negligence in this case if you find that it did not 
exercise reasonable care in stopping at the time and place and 
under the circumstances shown by the evidence. 

"And if you find the defendant was negligent in so 
stopping, and that such negligence was the proximate cause 
of the collision, without contributory negligence on the part 


of Mrs. Stricklin, your verdict in this case must be for both 
plaintiffs and against the defendant." 

The Defendants Request Numbered 8 reads as follows: 

M You are instructed that no inference of negligence may 
be. drawn solely from the fact that the bus was stopped at the 
time of the collision with its four wheels on the macadam sur¬ 
face of the highway. This constituted no violation of Maryland 
law at the place of the collision. Such stopping of the bus 
with its four wheels upon the highway is not in law a proximate 
cause of the accident, but it is for you to say as a matter of 
fact whether, notwithstanding that, the stopping at that place 
under those circumstances was reasonable and prudent under 
the circumstances. M 

So the answer to your question, having read those two, perhaps could 
be boiled down—no, I won't boil it down. I will leave it the way it is. 

Now, Mr. Backover, do you think that possibly answers the problem 
you had ? 

960 JUROR BACKOVER: I doubt it, sir. 

THE COURT: Let me ask you this: Can you make your question more 
explicit than you have ? 

JUROR BACKOVER: Well, the question was about the bus stopping 
with all four wheels on the macadam. 

THE COURT: Under the Maryland law it had a right to do that. 

JUROR BACKOVER: What the jury wanted to know was, could it be 
negligence also in obeying that law? 

THE COURT: That is exactly the import of these two instructions 
that I have just given to you. The Maryland traffic regulation which were 
read to you expressly permit that. Then it still could be negligence on the 
part of the bus under the circumstances even though obeying the letter of the 
law; it still could be negligence for it to have stopped on the macadam. 

If, for instance, the bus driver knew that there were no overhead 
road lights and if he knew that there was a shoulder that he could have pulled 
over on, it may be, I don't know, that is for you to say, that it still would 
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be negligence on his part to stay where the law itself permitted, the Code, 
the traffic regulations- you may be seated—it still may have been negligence 
for him to do even what the law permitted him to do. 

I use ’law” in my—at least try to—I will try it again—in my instruc¬ 
tions to you in two senses, two respects. One is the statutory law—Maryland 
Code, Maryland Traffic Regulations which say what you can do and what you 

961 may not do. And in stopping where he did he was obeying the Maryland 
Traffic Regulations. 

The other law with which we must deal, and I admit this is somewhat 
confusing, and may be more than somewhat, as Damon Runyon used to say: 

If the circumstances of the case were such at the time that even obedience 
and carrying out his prerogatives under the law, even if obedience to the 
law was being exercised if still the physical circumstances of the situation 
at the time were such that he ought to do more than the law required—that is, 
by more than the law required, I mean take extra precautions—then he could 
be guilty of negligence for failing to take those extra precautions that the 
law doesn T t require. 

Because, obviously, the Maryland statute and the Maryland traffic 
regulations are drawn in broad terms, so to speak. They don’t take in, they 
couldn’t possibly take into account the physical conditions existing at a given 
time in a given place. 

That’s what we call the common law, the general rule of reason enters 
into the situation. 

Was he, the bus driver, so situated, and knew it, in a physical sense, 
the conditions surrounding him at the time, so situated as to tell him that he 
ought to move over ? 

That takes us again into the question of, one, whether he knew, assum¬ 
ing the rear lights were not on, why weren’t they on; were they on before 

962 or after it; and I have already told you the fact that they weren't on after 
is no indication that they weren’t on before. 

Did he know that there was a shoulder there? 

Did he know that the overhead lights at the point where he stopped 
were off, an d that visibility before, and especially behind him, would be 
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poor, if there were, or if it was? 

And you also have to take into account the fact that the driver of the 
automobile- driven by Mrs. Stricklin—must have known, as the bus driver 
did, that the overhead lights were off. 

As one of counsel put it, the interior lights of the bus were on. You 
just have to use your best judgment as to whether they gave sufficient visi¬ 
bility to a car travelling within the law—that is, within the speed limit; if 
it was, to warn her of the existence of this object, the bus ahead of her; was 
she able to see that the overhead lights were out? 

I admit that the situation is rather difficult, because as I said before, 
we have no, we have really no eye-witnesses. 

Mr. Windom got there at the time of the impact—I say got there; got 
from the front of the bus to the rear of that at the time of the impact, but we 
don T t have anyone who actually saw the whole thing happen. 

And you’ve just got to apply as well as you can the rule of reason, 

963 taking into account all of the circumstances which surrounded this unhappy 
affair, and do the best you can with it. 

I want to tell you again what I have told you before, since you have been 
at your task, and not unreasonably long by any means, but you have been at 
it since about 1:30—I am going to let you go home now and think it over, 
overnight, but not talk to anybody about it. 

Tomorrow morning at the usual time, 9:45, you check in with Mr. 
Martin, then go immediately into your jury room and see if you can’t decide. 

Because, as I have said, some jury, some time will have to, and they 
will be selected in the same manner in which you have been selected, and 
there is no reason to suppose that the next jury which tries this case will 
be better able to solve this problem than you. 

That will be all, then, for tonight. 

JUROR BACKOVER: Thank you, your Honor. 

THE COURT: Did you want to say something else? 

JUROR BACKOVER: I just wanted to say, I think with your last re¬ 
marks I think probably we can tackle it again tomorrow. 

THE COURT: Well, try it tomorrow. 
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(Thereupon, at 5:45 p.m., the jury left the court room, and 

the following proceedings were had out of the presence of the 

jury:) 

964 THE COURT: All right. You first. 

MR. NEWMYER: I think your Honor's explanation was excellent and 
I think it made it much clearer than in the original charge, limited to the 
instructions. 

I just have two comments which I think might be of some importance. 

I think if your Honor would state specifically, as your Honor ruled, 
that a regulation in this case is permissive and not mandatory, that that 
might make it clearer to them that the regulation doesn't require the bus 
to be on that highway but merely that he is allowed to be on the highway. 

THE COURT: I have said all about that that I intend to. 

MR. NEWMYER: My other comment is that your Honor mentioned 
twice that if the bus driver knew, I think properly your Honor might have 
said, "or should have known in the exercise of reasonable cares." 

THE COURT: I probably should have, but I will let that alone also. 

♦ * * * * * * 

965 MR. NEWMYER: I might say for the record that the juror's other 
question indicates they were thinking of statutory law which is what we 
assumed they were. 

THE COURT: I don't know whether that follows but the harm, if any, 

966 has been done, and we will get some kind of a verdict tomorrow, now, I 
think. 
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Court by virtue of Title 28, U. S. C. A., Section 1291. 
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STATEMENT OF THE CASE 
A. Facts and proceedings below: 

Actions seeking money damages lor the wrongful deaths of James M. 
Stricklin and his wife Patricia R. Stricklin were commenced by the filing 
of a complaint in the United States District Court for the District of Colum¬ 
bia on March 2, 1953, by co-administrators of the separate estates against 
the Capital Transit Company (J. A. 1). According to the complaint, plain¬ 
tiffs’ decedents sustained mortal injuries when an automobile operated by 
Patricia R. Stricklin and occupied by her husband James M. Stricklin 
. . collided with the rear of a standing bus owned by the defendant and 
operated by its agent. . ., ’’ on Old Georgetown Road, at or near its inter¬ 
section with Maple Ridge Road on December 28, 1952. The collision was 
alleged to have been caused by negligence attributable to the defendant 
(J. A. 2). An answer on behalf of the Capital Transit Company was duly 
filed on March 16, 1953, in which the fact of the collision on December 
28, 1952 and the ownership and operation of the vehicles was admitted. 
Defendant denied that the damages sustained were the result of any negli¬ 
gence attributable to it and asserted that such damages were the result 
of sole or contributory negligence attributable to plaintiffs’ decedents 
(J. A. 4). 

Pre-trial proceedings were held on November 17, 1954 (J. A. 5). 
Plaintiffs there specified the acts of negligence to be relied upon to include: 

’’operating its bus without proper rear lights; in 
stopping on the paved portion of the highway with¬ 
out pulling onto the shoulder of the road; in fail¬ 
ing to warn cars in the rear of its presence on the 
road; and in violating the traffic laws and regula¬ 
tions of the State of Maryland and Montgomery 
County pertinent thereto. ” 

Defendant restated the defenses made in its answer to the complaint 
(J.A. 5-6). On May 2, 1955 the trial of these actions on the issues thus 
joined was commenced before Judge Henry A. Schweinhaut. 
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There were no witnesses who actually saw the Henry J. automobile 
in which plaintiffs decedents had been riding as it approached the rear of 
the standing bus; however, the testimony taken during the course of the 
twelve-day trial speaks eloquently and tells a story complete in most of 
its detail. The accident occurred shortly before 12:21 A. M., December 
28, 1952 or shortly after midnight Saturday night, December 27, 1952 
(J. A. 67) on Old Georgetown Road at or near its intersection with Maple 
Ridge Road (J. A. 13) in Bethesda, Maryland. Old Georgetown Road, at 
that point, is thirty-four and one-half feet wide (J. A. 70), of macadam 
surface (J. A. 17), and is straight and level for approximately a quarter 
of a mile north and one-half mile south of Maple Ridge Road (J. A. 23). 
There is a slight down grade a few hundred feet south of Maple Ridge Road, 
but it is not great enough to substantially affect visibility of one driving 
north on Old Georgetown Road (J. A. 23). The night was dark, clear, and 
visibility was good (J. A. 24). It was bitter cold (J. A. 147). There was a 
bus stop sign located in this residential area (J. A. 17, 31) just south of 
the Maple Ridge Road intersection about nine feet off the macadam surface 
and an unpaved shoulder slightly less than that in width along the east side 
of the roadway (J. A. 18). There were street lights at approximately 10Q?ft. 
intervals along the east side of Old Georgetown Road (J. A. 85); however, 
some time after the accident it was noticed that the lights immediately to 
the north and to the south of Maple Ridge Road were out (J. A. 81). The 
first lighted lamp south of Maple Ridge Road was 280 feet distant (J. A. 84) 
and 509 feet separated the two nearest lighted lamps (J. A. 85). 

The bus in question was No. 3511 (J. A. 215). It had started this 
particular trip at the terminal on the District of Columbia line at Wisconsin 
and Western Avenues (J. A. 214) and had proceeded in a northerly direction 
on Wisconsin Avenue to Old Georgetown Road, and then turned left on its 
way to the terminal point at Alta Vista (J. A. 214). It was carrying four 
passengers (J. A. 216) two of whom had signified their intention to get off 
at Maple Ridge Road (J. A. 216). There was nothing unusual about the 
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operation of the bus on its journey to Maple Ridge Road, and there was no 
difficulty with its lights or electrical system (J. A. 214-215). It pulled up 
to a normal stop with its front door approximately at the point where the 
paved portion of Old Georgetown Road joined that of Maple Ridge Road 
(J. A. 219) with its right wheels about two or three inches from the edge 
of the macadam on the east side of Old Georgetown Road (J. A. 18, 28, 219). 

Mr. Windom, a passenger, left the bus by the front door and walked 
towards the rear where he was intending to cross to the west side of Old 
Georgetown Road behind the bus. Just before doing so, he hesitated, 
waiting for Mrs. Windom whom he had preceded off the bus (J. A. 148). 

He heard no sound of an approaching vehicle and saw no glare from its 
headlights (J. A. 148). However, he did hear the crash T like a thunder 
bolt out of the clear sky" (J. A. 148). Mrs. Windom followed her husband 
as he left the bus; however, she returned for a package she had left on the 
seat, and by the time she reached the bus step he had gotten to the back 
of the bus (J. A. 135). The impact occurred as she was stepping off the 
bus (J. A. 136). Immediately after the impact, Mr. Windom saw a large 
amber light burning brightly, and smaller red lights that were flickering 
(J. A. 159). Mrs. Windom also saw these lights when she reached the 
back of the bus (J. A. 137-138). At the time of the impact the bus had 
been standing still for from 10 to 20 seconds (J. A. 227). The operator 
was seated in the customary place waiting for Mrs. Windom to alight 
(J. A. 137). The full front of the automobile struck the exact center of the 
rear of the bus (J. A. 27, 28) with such force that the operator of the bus 
was jolted (J. A. 218); a passenger therein was thrown from his seat 
(J. A. 236); and plaintiffs 1 decedents received mortal injuries due to the 
tremendous damage to their vehicle, which is shown in the photograph 
designated as plaintiffs 1 exhibit No. 3 (J. A. 14). Neither Mr. or Mrs. 
Windom, nor the operator of the bus, noticed any movement of the bus at 
the time of the collision (J. A. 136, 150, 152, 219). 
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The bus involved was eight feet wide (J. A. 20) and constructed of 
aluminum colored metal (J. A. 26). On the exterior rear Jhere were two 
marker lights located above two large windows; two stop lights which were 
activated when the brake was depressed; two turn signal lights; two red 
reflectors and a tail light (J. A. 159, 163, 164, 192, 207). For interior 
illumination there were 18 light fixtures; nine on each side (J. A. 164). 

In addition, there were various miscellaneous light fixtures such as the 
step lights, the farebox light, the designation sign lights, and the emergency 
door light (J. A. 164). The rear comer marker lights, the tail light, the 
front step light, and the farebox light were all on the same circuit, which 
was controlled by the No. 5, 3 A. G., 10 Amp. fuse which was located on 
a fuse panel to the left of the bus operator (J. A. 159, 164). The operator 
testified that immediately before the collision the front step light and the 
fare box light were on (J. A. 216-218). Mr. and Mrs. Windom testified 
that as they were leaving the bus they noticed nothing unusual with respect 
to the step lights (J. A. 136, 147), and there is no dispute about the fact 
that at the time of the collision the interior lights of this bus were on 
(J. A. 135, 146, 216). When the police arrived, there were no lights burn¬ 
ing on the rear of the bus, although the interior was still lighted (J. A. 17, 

24, 69). Before the bus was driven from the scene, its brake lights were 
tested and it was discovered that the left fixture lighted when the brake 
pedal was depressed, whereas the right fixture did not (J. A. 30-31, 69, 

220). Later the bus was taken to the police parking lot in Bethesda where 
it was discovered that the number 5 fuse, which controls the rear marker 
lights, and the tail light, had been blown (J. A. 20-21, 34); and the filament 
unit in the tail light bulb was found broken and lying in the bottom of the 
bulb (J. A. 33-34). The fusible element in the fuse was burned in the middle 
and appeared to have been melted and fused so that there was a separation 
of approximately a sixteenth of an inch (J. A. 34-35). Upon the insertion of 
a new fuse, the step light, farebox light, and rear marker lights came on 

(J. A. 34, 171-172). Whereupon, the bus was delivered back into the 

: 

custody of the Capital Transit Company (J. A. 172). The records show 
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that the gas tank on the bus had! bur s.%, that the rear end of its frame was 
bent, that its rear bumper was bent, and that both rear body panels were 
bent and torn (J. A. 191). The photograph marked plaintiffs 1 exhibit no. 3 
shows the damage to the automobile more eloquently than words could 
(J. A. 14). The bus was put back into service a few days after the accident 
(J. A. 176-177, 190). 

This particular bus, No. 3511, had been turned into the Western 
Division garage the day prior to the accident for replacement of a dead 
battery. At that time it was checked and the dispatcher was notified that 
it was in proper working condition (J. A. 199-203). Shortly before 11:15 
p. m., Velcie K. Walsh, the bus operator involved in this accident, reported 
in to the Western Division complaining that the bus which he had been 
operating had a defective heating system. He was given bus No. 3511 as a 
replacement with which to continue his run. Just before this bus left the 
Western Division terminal at approximately 11:15 p. m., mechanic Evan 
John Owens checked its lights and found them to be in proper working 
order (J.A. 198). 

Plaintiffs 1 attempts to impose liability were directed to two major 
objectives. First, to prove that the act of stopping the bus on the traveled 
portion of the roadway was in violation of some regulation so as to consti¬ 
tute negligence; and, secondly, to prove that the lights on the rear of the 
bus were out prior to or at the time of the collision. In reaching the first 
objective, plaintiffs were thwarted when the trial judge correctly ruled 
that the regulation which plaintiffs relied upon was inapplicable to resi¬ 
dential areas. Plaintiffs relied primarily upon confusion to support their 
second charge. That confusion they attempted to create by the use of 
opinion evidence. 

Alex Taub, an automotive engineer since 1908, with a wide experience 
in chassis design and in engine design and development (J.A. 43-49), testi¬ 
fied that in his opinion an impact to the rear of the bus would not transmit 
its force so as to have an effect upon a fuse located near the front of the 
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j 

! 

i 

bus (J. A. 57-58). From a reading of his testimony, it is clear that his 
opinion was based upon a consideration only of mechanical effects with 

i ^ 

which he was familiar in his training and experience (J. A. 43-67). It did 
not contemplate possible electrical effects except that on cross examina- 

i ’ 

tion he did admit that a short circuit would cause the metal band within 

i 

I 

the fuse to melt and that the fuse would thereby be blown (J. A. 60). He 
agreed, further, that if any part of the body of the bus did come in contact 
with a bare wire no matter how the contact occurred, a short circuit 

i 

would result which would cause the fuse to bum out (J. A. 62-67). 

i 

| 

Mr. John M. Hopper, electrical engineer associated with Johns- 
Hopkins University, whose experience was largely academic (J. A. 85-87), 
testified that at the request of plaintiffs 1 counsel he had made various 

• ' i * 

experiments with a fuse of the type here involved, with reference to the 
effect of mechanical force upon the fuse. He recited how he had placed 

i 

the fuse in a fuse clip on a board which was thereafter struck with a ham¬ 
mer, and that he had watched plaintiffs* counsel throw the fuse like a 
baseball against a wall, and as a result thereof concluded that physical 
violence near a fuse will not cause it to blow (J. A. 88-92). When asked 
to assume the impact, and the fact that there was no electrical disturbance, 
and that the fuse was inoperative after the accident, it was his opinion that 
the fuse was inoperative before the accident (J.A. 92-93). Upon cross 

i 

examination he likewise agreed that a short circuit would cause the metal 
strip within the fuse to melt and cause the circuit to become inoperative, 

| V + w 

thereby protecting it and the bus against further damage (J. A. 93-94). 

i ■ 

Mr. Ralph H. Bertsche, staff electrical engineer at General Motors 

. 

Corporation's Truck and Coach Division in charge of the electrical section 
of the Product Engineering Department in which passenger buses are made, 
testified as a witness for the defendant that he had been familiar with the ' 

i • ■ 

electrical aspects of automotive engineering since 1924, that he was general¬ 
ly famili ar with the type of bus here involved, and that, in fact, he had 

i 

made an actual inspection of bus number 3511 prior to the trial (J.A. 153- 

I 
i 
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-159). It was his opinion that the impact as described could have caused a 
blown fuse (1) if the fuse had been in service for a long time so that there 
had been a deterioration of the element, or (2) if there was a very minor 
short circuit or ground, or a high resistance at the fuse clip which would 
transfer heat to the element (J. A. 161-162). He testified that fuses are 
usually blown because heat is generated by resistance and by electrical 
current in the fusible element (J. A. 162). 

Alfred E. Savage, Director of the Mechanical Department of Capital 
Transit Company, who is responsible for maintenance of all rolling stock 
equipment (J. A. 162), testified that he examined bus number 3511 on the 
night of the accident (J* A. 171) and again prior to giving testimony at the 
trial (J. A. 189), and that he was familiar with the damage done by the 
collision, and with the details of the manner in which this particular bus 
was wired (J. A. 173, 189, 190-191). He testified that in his opinion the 
fuse could have been blown in the accident by two very definite possibilities: 
(1) that when the bulb was damaged the two heavy wires which supported 
the filament could have crossed as a result of the breaking of the filament 
thereby causing a short circuit; (2) that the tail light fixture mounted on 
the sheet metal at the rear of the bus with its uninsulated feed wire approx¬ 
imately one inch from the chassis, could have been forced back by the 
impact against the chassis, causing a short circuit which blew the fuse 
(J. A. 175-176). 

Despite the insubstantial nature of appellees 1 proof and the inherent 
logic in the position of appellant, the jury was permitted to consider the 
case. The court’s charge was such that they were compelled to indulge 
in conjecture and speculation. The trial court’s instructions to the effect 
that the negligence of the driver, as a matter of law, could not be imputed 
to the owner who was present in the automobile led the jury to return a 
verdict in favor of the Estate of James M. Stricklin in the total amount of 
$50,000, and in favor of the defendant against the Estate of Patricia R. 
Stricklin. From the verdict and judgment in favor of James M. Stricklin 
this appeal is taken. 


! 


i 


B. Questions Presented: ! 

i 

i 

There are two basic questions presented: (1) Whether or not the 
evidence of negligence introduced in support of plaintiffs 1 claim was of 
sufficient substance to warrant its submission to the jury, and (2) whether 
the trial judge properly ruled as a matter of law that the negligence of the 
driver of an automobile is not imputable to an owner who is present there¬ 
in with a legal right to control. 

' 

i 

SUMMARY OF ARGUMENT 

The evidence demonstrates that the Henry J. automobile, owned by 

James M. Stricklin and operated at the time and in his presence by his 

! 

wife Patricia R. Stricklin, was driven directly into the rear of a lighted 
bus which had been stopped for some ten to twenty seconds within two or 

i 

three inches of the edge of the travelled portion of the roadway in order 
to discharge passengers. The collision occurred shortly after midnight 
Saturday, December 27, 1952. The weather was clear, the roadway was 
straight and level and there was no obstruction to visibility. The bus was 
painted aluminum in color. The automobile did not veer in any way and 
left no skid marks or other indication that the brakes were applied by its 

j 

driver. In such circumstances there is no basis for the finding of primary 
negligence which was made against the appellant Certainly nothing attribut¬ 
able to the appellant could have been a proximate cause of the collision 

1 

complained of. 

The evidence introduced by appellees in their efforts to prove that a 

. 1 

unique or deceptive situation was presented was completely lacking in 
probative force. There was no testimony from which the jury should have 
been permitted to infer that any of the lights on the back of this bus were 
out and there is certainly no evidence of any quality to the effect that the 
bus was unlighted. To the contrary all lay witnesses agree that the lights 

i 

on the bus were functioning prior to the impact. The conclusion and 


i 

i 


conjecture inherent in the testimony of appellees’ experts cannot be given 
probative force in the face of uncontradicted direct testimony and physical 
fact. 

The negligence of Patricia Stricklin was clear and should have been 
declared as a matter of law. Despite the trial court’s failure in this re¬ 
spect that negligence has now been established by jury verdict. 

Negligence on the part of Patricia Stricklin constitutes a complete 
bar to recovery of damages by the estate of James Stricklin because as 
the owner-occupant of the vehicle she was driving he had the right to con¬ 
trol and the negligence of the owner is thereby imputed to him. A showing 
of ownership and occupancy of an automobile driven in his presence by 
another gives rise to a presumption that the relationship of principal and 
agent existed and without more requires the imputation of the driver’s 
negligence to the owner. 

ARGUMENT 

A. THE JURY FINDING THAT THE DEATH OF MR. STRICKLIN WAS CAUSED BY 
NEGLIGENCE ATTRIBUTABLE TO THE APPELLANT MUST BE SET ASIDE FOR 
LACK OF SUBSTANTIAL EVIDENCE IN SUPPORT THEREOF. 

In the trial court, appellees contended that appellant was negligent 
in that: (1) it operated its bus without proper rear lights; (2) it stopped 
■* its bus on the travelled portion of the roadway; and (3) it failed to warn 
cars approaching from the rear of the presence of its bus on the roadway. 

It must be conceded fundamentally that three burdens rested upon appellees 
which they were bound to satisfy with substantial evidence: that the facts 
were as alleged; that those facts constituted negligence; and that such 
negligence, if any, was a proximate cause of the damages allegedly sus¬ 
tained. Despite the ingenious efforts of counsel for appellees to change 
the framework within which the issues were to be tried so as to make it 
appear that it was appellant’s duty to prove lack of negligence, the burden 
of proof remained with appellees. A fair reading of the transcript of 
testimony conveys and demands the single conclusion that the accident 


occurred solely because Patricia R. Stricklin, at least momentarily, aban¬ 
doned or disregarded her duties as the operator of an automobile on a 

i ■ • ■ . 

public highway. | 

The evidence demonstrated that Old Georgetown Road, at the point 
of the collision is 34-1/2 feet wide (J. A. 70). Within a distance of several 
hundred feet in each direction, it is straight and level (J. A. 23). The eight 
foot wide aluminum colored bus was stopped in order to discharge passeng¬ 
ers with its right wheels approximately two or three inches from the edge 

i ..... 

• l ^ 

of the traveled portion of the roadway, leaving approximately twenty-six 

i , t ‘ * i ^ 

feet of macadam surface to its left (J. A. 18, 70). There was no applicable 
statute or traffic regulation which prohibited a stopping on the roadway in 
this manner. As a matter of fact, the trial judge told the jury that Tt under 

j , 

the Maryland law it had a right to do that " The inherent logic of that con- 

■. i • ■- • ■. • - ■ 

elusion is inescapable. Under modern traffic conditions momentary stops 

on roadways, especially in business and in residential areas, are not un¬ 
common. There is no requirement imposed upon one who makes such a 
stop to pull completely off the traveled portion of the roadway and he is not 
held to foresee that another motorist will drive an automobile into the rear 

. V | . '* ’ 

of his vehicle if he does make such a stop. 

i .... 

Of course, if there ore special circumstances which make the situa¬ 
tion unique or deceptive, a finding of negligence can be sustained. Moore 
v. Virginia Transit Co. , 188 Va. 493, 50 S. E. 2d 268 (1948); Car and , 
General Insurance Corp . v. Cheshire , 159 F2d 985 (5th Cir. 1947); 
Marshall v. Sellers , 188 Md. 508, 53 A. 2d 5 (1947); Harris Motor lines Y. 
Green, 188 Va. 984, 37 S. E. 2d 4 ( 1946 ); Cram y. Eveloff, 129 F2d 486 
(8th Cir. 1942); Robert v. Wells, 170 Md. 367, 187 A. 923 (1936); Cardell 
v. Tennessee Electric Power Co ., 79 F. 2d 934 (5th Cir. 1935); Lashley v* 
Dawson, 162 Md. 549, 160 A. 738 (1932); Miles v. Webb, 162 M& 269, 

159 A. 786 (1932); Frederick Trans. Co. v. Mumford , 154 Md. 8, 139 
A. 541 (1927). 
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There are no such special circumstances involved in the instant case. 
Plaintiffs lived in Bethesda, Maryland, and were on their way home when 
the accident occurred. They were, or should have been, familiar with the 
fact that buses travelled along Old Georgetown Road, and made periodic 
stops in order to take on and discharge passengers. The roadway was 
straight and level and the undisputed testimony is that vision was unobstruct¬ 
ed for many hundreds of feet prior to the point of impact (J. A. 23). The 
bus was stopped within two or three inches of the eastern edge of the trav¬ 
elled portion of the roadway and three quarters of the roadway to the left 
of the bus was unobstructed (J. A. 18, 70). The bus was aluminum in color 
and stood motionless while its lights and reflectors beamed a warning to 
approaching motorists (J. A. 26, 227). Appellees contend that the narrow¬ 
ness of the road, the absence of two street lights, the fact that there were 
no lights on the rear of the bus and the possibility that there were blinding 
headlights approaching from the opposite direction created a situation which 
brings this case within the category of those just cited. Aside from the 
contention of appellees’ counsel there is nothing to show that the roadway 
here was other than usual and proper. There was no evidence comparing 
the width of this roadway with other similar roadways, and no showing 
which would have justified a conclusion that an unusual situation was pre¬ 
sented. There was testimony to the effect that two street lights immedi¬ 
ately to the north andio the south of the point of impact had burned out 
(J. A. 81, 85). There was no showing that an unusual situation was thereby 
created. As a matter of fact, the bus operator testified that he did not 
notice the condition until after the accident had occurred (J. A. 225) and 
police officer Hurd testified that he did not notice that the street lights were 
out at all on the occasion of his first visit to the scene that evening. His 
first notice of that condition was upon his return from Suburban Hospital 
(J. A. 80-81). There was absolutely no evidence to the effect that there 
was any other traffic at or near the scene of the accident at the time of its 
occurrence, and the trial judge expressly instructed the jury to disregard 
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appellees* counsel’s remarks in that respect because those remarks were 

I 

completely unwarranted by the testimony (Tr. p. i 842-843). 

A valiant effort was made by appellees to prove that the lights on the 

i 

back of the bus were out prior to the time of the collision. Upon careful 
analysis one must conclude that the attempts made in that respect fell far 

i 

short of constituting substantial evidence. It is undisputed that after the 
impact, and upon the arrival of the police officers to the scene, there were 

i 

no lights burning on the back of the bus. Considering the force of the 

collision with which we are here dealing, that fact is not at all surprising. 

! 

The lights on the front of the automobile were not burning either, but no 
contention was made that they had not been burning prior to their demoli¬ 
tion. It is well established that testimony with respect to the condition of 
these lights after the collision has no probative force upon the issue as to 

i 

their condition at the time of the collision. Morris v. Fenrette Transport 
Co. , 235 N. C. 568, 70 S. E. 2d 845 (1952); Coastal Tank Lines v. Kieffer, 

McL _, 69 A. 2d 790 (1949); People v. Fulk, 220 N.C. 635, 18 

S. E. 2d 147 (1942). The bulk of appellees’ attempts to prove that, 
contrary to the fact, the lights of the bus were out at the time of the colli- 

i 

sion was made by the use of opinion evidence. In order to fairly evaluate 
the testimony of the experts called as witnesses, it is necessary to exam- 

i 

ine their testimony in great detail, for their testimony did not at all stand 
for that which appellees contended that it did. It is important to note that 
the expert testimony introduced was concerned with a fuse which controlled 
only three of the five lights located on the back of the bus. It did not pur¬ 
port to refer to the stop lights which by the uncontradicted testimony were 
lighted at the time of the collision, nor does it deal with the reflectors 
which were not electrical in nature. Appellees attempted to introduce no 
evidence that these lights were not functioning properly. 

Mr. Alex Taub was a practical engineer with rather extensive 
experience in chassis and engine design and development (J. A. 43-49). 

His experience did not include wiring layouts and no electrical work was 
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done directly by him (J. A. 45). He was not familiar with the bus involved 
(J. A. 53- 54) and had no experience with reference to the effects of colli¬ 
sions upon electrical systems (J. A. 54). He had never examined bus 
number 3511 (J. A. 52). From the photographs he stated that he was not 
ahle to judge the magnitude of the collision (J. A. 55). He was under the 
impression that the engine of bus number 3511 was located in the rear 
(J. A. 56). Nevertheless, he was permitted to express as his opinion the 
view that the force of the impact to the rear could not have had a material 
effect upon the fuse located in the front of the bus. It was perfectly obvious 
that his consideration of the problems involved was limited to mechanical 
effect and had no contemplation of possible electrical effect. This is made 
strikingly apparent when upon cross examination he admitted that a short 
circuit would blow the fuse in question. He stated that such a short circuit 
would melt the metal band within the fuse (J. A. 60). His testimony in that 
respect leaves little question but that as a basis for his conclusions he had 
been thinking in terms of a broken rather than a melted fuse. 

John M. Kopper, a research scientist associated with Johns Hopkins 
University testified that he was acquainted with the type of fuses used in 
1935 ACF buses (J. A. 87). He was not familiar with the fact that this par¬ 
ticular bus had wiring directly inside the rear panel at the point of impact, 
nor was he familiar with the electrical construction of 1935 ACF buses 
(J. A. 94-95). He had no familiarity with the electrical diagram of this 
particular bus and had not physically examined it (J. A. 95). He had had 
experience with reference to the measurement of mechanical force upon 
electrical systems, but had never conducted experiments with reference 
to short circuiting of such systems (J. A. 96). He was asked his opinion 
with reference to the physical properties of the fuse involved and as to the 
type of jarring or force which would be necessary to damage it (J. A. 88). 
He related experiments which he had conducted with a fuse which had been 
inserted in a standard clip fastened to a board which was then hit with a 
hammer. He also testified that he watched appellees 1 counsel throw a 
fuse like a baseball against a wall (J. A. 88-92). From his experience with 


respect to mechanical force and from these experiments, he concluded 
that the force of the impact to the rear of the bos in question had no effect 

' i . * . . “ - 

upon the fuse located in the front of the bus (J. A. 93). He admitted, how- 

. j •" 

ever, that the fuse would burn out if a short circuit occurred or if a feed 
wire came in contact with the chassis of the bus. | In that instance he 
agreed that the fusible element would melt (J. A. 93-96). 

j 

Counsel for appellees, in an effort to make the aforementioned 
testimony relevant, gratuitously took the part of the devil’s advocate and - 
stated for the appellant its contention to the effect that the mere force of 
the collision had either broken or had a mechanical effect upon the opera¬ 
tion of the fuse. By his interpretation of the appellant’s contention, he : 
could in no wise bind the appellant and the position as stated could not have 
been further from appellant’s actual contention. It was and is appellant’s 
contention that the lights were in operation at the time of the collision. 
Appellant admits that certain of the lights were not functioning after the 
collision but contends, as the trial court instructed, that no inference 
could be derived from that fact to the effect that the lights were not func- . 

• i • . • > • ” 

tioning at the time of the collision. The very fact of the tremendous im- 
pact which intervened lends support to appellant’ s contention that a short 
circuit or other electrical interference directly attributable to the impact 

i 't ^ . * 

caused the non-functioning of the lights in question. Appellant does not 
purport to know precisely why the fuse was blown. It does, however, con- 
tend that the more rational explanation it offers precludes the type of specu 
lation and conjecture which appellees attempted to indulge in. 

f | „ / . 

The testimony of the experts called to testify in support of appellees’ 

claim was not relevant Even if it were, it should have been completely . 

disregarded because there was no factual support for the conclusions 

reached. It is: j 

"axiomatic that it [opinion] must be based upon con¬ 
ceded or proved facts, and that naked opinion, based 
obviously upon mere speculation and conjecture, does 
not rise to the dignity of evidence, especially when it ; 
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is in conflict with conceded physical facts ...” 

Atlantic Life Insurance Co. v. Vaughan, 71 F. 2d 
394 (6th Cir. 1934). 

The authorities require that expert opinion be based upon facts from 
which a reasonably sound and accurate conclusion as distinguished from a 
mere guess or conjecture can be made. Opinion is not admissible where 
its factual foundation is nebulous, much less when its factual foundation is 
distinguishable from the issues presented. Shapleigh y. United Farms Co. , 
100 F. 2d 287 (5th Cir. 1938); Gilbert v. Gulf Oil Co. , 175 F. 2d 705 (4th 
Cir., 1949); NLRB v. American Pearl Button Co. , 149 F. 2d 311 (8th Cir. 
1945); Henkel v. Varner, 78 U.S. App. D. C. 197, 138 F. 2d 934 (1943); 
Dairymens Milk Co. v. McCormick Co. , 114 F. 2d 736(Srd Cir., 1940); 
Hupp Motor Car Co. v. Wadsworth, 113 F. 2d 827 (6th Cir., 1940); 

Magnolia Petroleum Co. v. NLRB, 112 F. 2d 545 (5th Cir., 1940); Cross 
Co. v. Simmons, 96 F. 2d 482 (8th Cir., 1938); U. S. v. American Tobacco 
Co. , 39 F. Supp. 959 (D. Ky., 1941); and Marshall v. Sellers, 188 Md. 

508, 53 A. 2d 5 (1947). 

The testimony in this case is to the effect that the tail light filament 
had been broken as though by collision (J. A. 33-34). The stop lights were 
not at all affected by the blown fuse (J. A. 164-165). Even after the impact 
the left stop light burned upon application of the brake (J. A. 31, 69, 220). 
The undisputed testimony of the operator is that the brake was depressed at 
all times up to the impact (J. A. 217) and that the fare box and front step 
lights were burning prior to the impact. The undisputed testimony of both 
Mr. and Mrs. Windom is that immediately after the impact they noticed a 
large amber light and smaller red flickering lights on the rear of the bus 
(J. A. 159, 137-138). 

The mechanic Bran John Owens, testified that he had inspected the 
lights on this particular bus shortly before the collision complained of and 
had found them all to be in good working order (J. A. 198). 

Leo B. Moffett, the electrician who wired this particular bus, 



testified that the uninsulated feed wires attached to the tail light which 
was found to be broken after the impact were located about three quarters 
of an inch away from the metal on the chassis of the bus (J. A. 210). He 
testified that if the tail light assembly was pushed three quarters of an 
inch back, this wire would come in contact with the metal of the bus and 
cause the fuse located in the front of the bus to burn out (J. A. 210-211). 

i * *, 

Ralph B. Berts che, the staff engineer of General Motors in charge 
of the section in which passenger buses were made, testified that he was 

• • i . 

generally familiar with this particular type of bus, and that he had physical 
ly inspected bus number A. 153). He had made an examination 

of the bus to determine howSIt was wired. He testified that fuses are 

i - - 

blown when heat caused by resistance was generated in the fusible element 
causing it to melt (J. A. 162). It was his opinion that the fuse could hare 
become inoperative either as a result of deterioration of the element due 
to long service, or by a short circuit on high resistance at the fuse city: 

(J. A. 161-162). ' j 

■. ’ r . 

Alfred E. Savage, director of the mechanical department of the 
Capital Transit Company, whose responsibility covered all rolling stock 
equipment, testified that he was familiar with the wiring and had examined 
bus number 3511 (J. A. 171, 189). He testified in detail as to the wiring 
on this particular bus and stated that the feed wire at the point of connec¬ 
tion with the tail light is uninsulated and located approximately one inch 
from the chassis of the bus (J. A. 173-191). From his careful examina¬ 
tion and from his experience as an electrical engineer he testified that in 
his opinion the fuse could have been blown by two very definite possibili¬ 
ties: (1) when the two wires of the damaged tail light bulb crossed at the 
time and as the result of the impact, and (2) when the tail light fixture was 
forced back and into contact with a portion of the chassis of the bus, cans- 

• ' - • i * ' ’ . ' 1 • n 

ing a ground of the red light (J.A. 175-176). ; : ‘ 

In view of the testimony of the lay witnesses, Mr. and Mrs. Windom 
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and Velcie K. Walsh, and in view of the testimony of the electrical experts 
who not only had the advantage of their experience and training, but of an 
actual inspection of the bus in question, and especially in view of the irrele¬ 
vant nature of the testimony of the experts called by and on behalf of the 
appellees it must be concluded that the contention that the lights of the bus 
were not burning at the time of the collision is lacking in substantial sup¬ 
port in the evidence. The lack of evidence to sustain the charge that the bus 
was unlighted demonstrates a fortiori the complete absence of proof to the 
effect that the operator of appellant's bus knew or should have known of any 
such condition. Therefore, an important and critical finding necessary to 
support a charge of negligence in this respect is left completely without 
support in the evidence. 

Appellees will contend that much of the evidence which would have 
supported their cause of action, and much of the information surrounding 
the collision complained of was not available to them at the trial. However, 
they must admit that an absence of circumstances necessary to support 
the charge of negligence does not warrant a finding based upon, whatever 
evidence is available, thus leaving the rest to conjecture and speculation. 

As the Supreme Court of the United States said in Burnett v. Houston, 283 
U.S. 223 (1931) at page 228: 

"The impossibility of proving a material fact 
upon which the right to relief depends, simply leaves 
the claimant upon whom the burden rests with an un¬ 
enforceable claim, a misfortune to be borne by him, 
as it must be borne in other cases, as the result of 
the failure of proof." 

Magnolia Petroleum Co . v. NLRB, 112 F. 2d 545 (5th Cir. 1940); Shap- 
. leigh v. United Farms Co ., 100 F. 2d 387 (5th Cir. 1938); Coca Cola Co . 
v. Wirthman Drug Co ., 48 F. 2d 743 (8th Cir. 1931). The burden of proof 
was imposed upon appellees in this cause. Conjecture, speculation and 
ingenious advocacy could not satisfy that burden. In the absence of sub¬ 
stantial testimony, it was the duty of the trial judge to withdraw the case 
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from the jury. As this Court stated in S. S. Kresge Co. v. Kenney, 66 
App. D.C. 274, 86 F. 2d 651 (1936), at page 276: 

"A mere scintilla of evidence is not enough 
to require the submission of an issue to the jury. 

The decisions establish a more reasonable rule 
’that in every case, before the evidence is left to 
the jury, there is a preliminary question for the 
judge, not whether there is literally no evidence, 
but whether there is any upon which a jury can 
properly proceed to find a verdict for the party 
producing it, upon which the onus of proof is im¬ 
posed. f " 

Sullivan v. Smith , 123 Md. 546, 91 A. 456 (1914); Riley v. New York, 
Philadelphia and Norfolk R. Co. , 90 Md. 53, 44 A. 994 (1899); Baltimore 
and Ohio R. Co . v. State, 71 Md. 590, 18 A. 969 (1889). 

In this case, there was no creditable testimony supporting any 
allegation of negligence except that the bus was stopped with its four 
wheels upon the travelled portion of the highway. With respect to this 
allegation, the jury was instructed by the trial court that they were to 
derive no inference of negligence therefrom, and that they were not to 
consider’feuch stopping of the bus with its four wheels upon the macadam 
surface of the highway * * * [as] a proximate cause of the accident” 

(J. A. 303-305). If the jury verdict was the result of other than whim or 
caprice it must have been in disregard of this express instruction. 

The authorities are in accord that the act of stopping a lighted 
vehicle on a highway in the absence of unique or deceptive circumstances 
is a mere condition rather than a factor which constituted legal proximate 
cause. Beck. v. Washington, V. & M. Coach Co., 220 F. 2d 830 (D. C. 

Cir. 1955); Fernandez v. Hartford A. & I. Co. _La. _, 76 

So. 2d 638 (1954); Brothers v. Russell, _La. _, 37 So. 2d 564 

(1948); Twin City Coach Co. v. Stewart , 209 Ark. 310, 190 S.W. 2d 629 
(1945); Coastal Tank Lines v . Kieffer, supra. , Peoples Drug Store v. 
Windham , 178 Md. 172, 12 A. 2d 532 (1940); Hubbard v. Murray, 173 
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Va. 148, 3 S. E. 2d 397 (1939); Roanoke Ry. and Electr. Co. v. Whitner, 
173 Va. 253, 3 S.E. 2d 169 (1939); Harris v. Howerton, 169 Va. 647, 

194 S.E. 692 (1938); Pratt v. Miles , 166 Va. 478, 186 S.E. 27 (1936); 
Sudbrook v. State, 153 Md. 194, 138 A. 12 (1927). 

In Coastal Tank lanes v. Kiefier , supra, the court reversed a judg¬ 
ment in favor of plaintiffs who had driven their automobile into a disabled 
truck parked on the highway. The evidence demonstrated that the truck 
had four red reflectors on its rear and the driver testified that he had 
placed three glass reflectors in the roadway behind his truck. The lights 
on the truck had been turned off to avoid the possibility that its highly 
flammable cargo would become ignited. With respect to the testimony to 
the effect that the reflectors were not there as stated by defendants driver 
the court said at page 793: 

TT We conclude that there is no inference, be¬ 
yond speculation, that the jury could draw that re¬ 
flectors were not placed properly on the road. We 
find, therefore, that in this respect there was no 
negligence on the part of appellant or its employee. " 

In Hubbard v. Murray , 173 Va. 448, 3 S. E. 2d 397 (1939) a bus was 
stopped partially on the traveled portion of the roadway at about 8:15 A. M. 
Passengers were discharged and the bus had begun to move slowly when 
it was sideswiped in the rear by a truck which subsequently struck the 
automobile in which plaintiff was riding. There was a verdict and judg¬ 
ment against both Hubbard and the truck operator. Hubbard appealed. 

The same statute herein relied upon was involved. The appellate court, 
at page 400, stated: 

’In the instant case even if it be assumed for 
the purpose of argument that the bus was stopped 
on the highway in violation of the statute, we think 
that such was the remote cause and that the negli¬ 
gence of the driver of the truck was the sole proxi¬ 
mate cause of the collision here involved. M 


’3 


3 S. £. 2d 169 (1939), where the plaintiff was injured when a car driven by 
one Chapman crashed into the rear of a bos on a straight road on the out¬ 
skirts of Roanoke, there was a verdict and judgment against the bus com¬ 
pany and the driver of the automobile. There was no evidence of a sudden 

i 

stop of the bus as it slowed to take on passengers at an intersection. There 

. « * • j 

was evidence that the bus had been stopped for an appreciable period of 

! 

time. The appellate court stated that if the driver of the automobile had 
not seen the bus, certainly hand signals would have been of no avail and 
concluded that "the plain fact is that he was giving no attention whatever to 

* i 

the duties $fhich rested upon him as a driver. " The court said at page 172: 

"The primary negligence of defendant was broken 
by the independent, efficient and wrongful intervening 
negligence of Chapman. The primary negligence of the 
defendant had ceased to operate. The intervening neg¬ 
ligence of Chapman was responsible Jbr all that there¬ 
after occurred." 

i • 

i 

The court then reversed and enterecTfinal judgment in favor of the defend- 

. - • • . v* , - * 

ant bus company. 


In Brothers v. Russell, supra , plaintiff collided with a bus which 
stopped at night on a highway. Plaintiff testified that there were no lights 
on the bus. The court held that since the plaintiff saw the bus, the failure 
to have lights could not have been a proximate cause of the accident. 

In Harris v. Howerton, 169 Va. 647, 194 S.E. 692 0.938), it appeared 

i . • 

that plaintiffs automobile struck a truck which was parked in violation of 
statute at approximately midnight. The weather was clear, the truck was 

i 

old and mud-spattered so that it blended in with the roadway. Plaintiff 

i 

was blinded by the lights of an approaching automobile and did not see the 
truck in time to avoid colliding with it. The appellate court affirmed the 

* 4 I * * 

trial court in its entry of judgment for the defendant, and at page 659 states: 
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"The failure to give any clear and satisfactory 
account of, or reason for, the collision, will not 
justify a judgment based on speculation or sympathy. " 

* * * * 

"It is incredible, under the circumstances 
shown to have been existing on the night in question, 
both from the plaintiffs’ own testimony and the un¬ 
contradicted evidence of others, that the plaintiff 
could have been vigilant in keeping a proper lookout, 
and with normal vision have failed to see what he 
must have seen if he had .been observant. We are 
not required to believe that which the physical facts 
demonstrate to be untrue. ” 

The court commented that plaintiffs concentration on the approaching 
automobile was not an excuse for failing to keep a proper lookout ahead 
and, assuming the negligence of the defendant, held that where there 
exists concurrent negligence there can be no attempt to balance or appor¬ 
tion the fault. 

Twin City Coach Co. v. Stewart, supra, involved an automobile-bus 
collision. The bus stopped on the roadway near the curb with part of its 
body extending on an angle into the roadway. There was evidence that the 
automobile could not go to the left because of oncoming traffic. The court 
held that the extension of the bus upon the roadway was a mere condition 
and not a proximate cause of the collision. 

Pratt v. Miles , 166 Va. 478, 186 S. E. 27 (1936). Miles was in¬ 
jured when an automobile in which she was a passenger collided with a 
motorcycle and a streetcar. In the action against the streetcar company 
and the owner and operator of the motorcycle the trial court directed 
verdict and judgment for the streetcar company. It appeared that the 
accident occurred at ten-thirty o’clock P. M. at a well-lighted intersection. 
The motorcycle and the streetcar had both stopped to yield the right of way 
to the other. The automobile struck both. Plaintiff claimed that the motor¬ 
cycle was not lighted as required by regulation. The court reversed the 
judgment in favor of the plaintiff, entered final judgment for the defendant, 
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and held, in view of the fact that the intersection was well lighted, that 
the failure to have lights was a mere condition, rather than a legal causa¬ 
tive factor of the collision. 

i 

! 

The trial court erred in failing to hold that Patricia R. Stricklin was 

. i . 

negligent as a matter of law. The evidence was clear that she drove the 
automobile directly into the rear of a lighted, aluminum colored bus with¬ 
out attempting to veer in any way and without applying her brakes. The 

, i . 

test to determine whether a reasonable attempt was made to avoid injury 
is not whether the driver could reasonably have averted the collision 
based upon what he did see, but whether he could have averted it had he 
seen what should have been seen in the exercise of due care. The authori- 

,■ j 

ties support the inescapable conclusion that Patricia Stricklin was guilty 
of negligence as a matter of law. James v. Motor Transit Management 
Co., 260 m. App. 246, N.E. (1931); Shoemaker v. Borden 

Produce Co. , 220 Iowa 702, 263 N.W. 39 (1935); Goulet v . Chase Co. , 

112 Conn. 286, 152A 59 (1930); Monteleone v. Dularge Packing Co., 

_La. _, 73 So. 2d 335 (1954); Boftenberg v . Sheffield, 171 

Kans. 67, 229 P. 2d 1004 (1951); Cox v. Lee, 230N.E. 155, 52 S.E. 2d 
355 (1949); Perdue v. Patrick, 182 Va. 398, 29S.E. 2d 371 (1944); 

Harris Motor Lines v. Green, 184 Va. 984, 37 S. E. 2d 4 (1946); Penoso 
v. Pender Grocery Co. , 177 Va. 245, 13 S.E. 2d 310 (1941); Yellow 
Cab Co. of Virginia v. Gulley, 169 Va. 611, 194 S.E. 683 (1938); and 
Harris v. Howerton, 169 Va. 647, 194 S. E. 692 (1938). 

i • 

Notwithstanding this manifest error, the jury concluded and so 

i 

found that Patricia Stricklin was contributorily negligent and returned 

1 •' • 

their verdict in that case in favor of the defendant 
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<B. RECOVERY - ON BEHALF OF THE ESTATE OF JAMES M. STRICKLIN 
IS PRECLUDED BY THE NEGLIGENCE OF PATRICIA R. STRICKLIN 

The negligence of Patricia R. Stricklin, clear as a matter of law 
and now established by the jury verdict, precludes the recovery in favor of 
the estate of her husband James M. Stricklin. It was stipulated at the 
trial that the Henry J. automobile was titled and registered in the name 
of James M. Stricklin (J. A. 252-3) and that the automobile was being 
operated at the time of the collision by Patricia R. Stricklin in the pre¬ 
sence of her husband who as the legal owner of the automobile had the 
right to control its driver. Few questions in the law are better settled 
than the principle that the negligence of the driver of an automobile is 
imputable to the owner who is present as a passenger and who has a right 
to control the vehicle. Beck v. Washington, Virginia & Maryland Coach 
Co. , 220 F. 2d 830 (D. C. Cir. 1955); Malone Freight Lines v. Tutton, 

177 F. 2d 901 (5th Cir. 1949); Whitley v. Powell , 159 F. 2d 625 (4th Cir. 
1946); Rosen v. O’Donnell, 281 App. Div. 662, 117 NY5 2d 460 (1952); 
Beam v. Pittsburg Ry. Co., 366 Pa. 360, 77 A. 2d 634 (1951); Poutre 
v. Saunders, 19 Wash. 2d 561, 143 P. 2d 554 (1943); Jones v. Carey, 

219 Ind. 268, 37 N. E. 2d 944 (1941); Willis v. Fitzgerald Bros. Brewing 
Co., 261 App. Div. 357, 25 NYS 2d 647 (1941); Cope v. Goble, 39 Cal. 

App. 2d 448, 103 P. 2d 598 (1940); Carroll v. Hutchinson, 172 Va. 43, 

200 S. E. 644 (1939); Spegele v. Blumfield, 120 Pa. Super. 231, 181 AtL 
149 (1935); Foley v. Hurley, 288 Mass. 354, 1943 N. E. 2 (1934); Riley 
v. Speraw, 42 Ohio App. 207, 181 N. E. 915 (1931); Gochee v . Wagner, 

257 NY 344, 178 N. E. 553 (1931); Virginia Ry. & Power Co. v. Gorsuch, 
120 Va. 655, 91 S. E. 632 (1917); Harper v. Harper , 255 N.C. 260, 

34 S.E. 2d 185 (1945); Foxy . Lavender, 89 Utah 115, 56 P.2d 1049 (1936); 
Powers v. State, 178 Md. 23, 11 A. 2d 909 (1940); Moore v. Skiles, 

_Colo. _, 274 P. 2d 311 (1954); Angel v. McClean, 173 Tenn. 

191, 116 S.W. 2d 1005 (1938); Cowart, v. Lewis, 151 Mass. 221, 117 So. 
531 (1928); Crawford v. McElhenney, 171 Iowa 606, 154N.W. 310 (1915); 
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i 
i 

I 

I 

I 
i 

Wallace v. Fowler , 183 Md. 770, 36 A. 2d 691 (1944); Gary Rys. Co. v. 
Michael, 109 Ind. App. 672, 34N.E. 2d 159 (1941); Kline y. Barkett, 

68 Cal. App. 2d 765, 158 P. 2d 51 (1945); Moore v. Miller, 51 CaL App. 

2d 674, 125 P. 2d 576 (1942); Blevins v. Stevens, j_Ky. _, 265 

S. W. 2d 62 (1954); Myles v. Philadelphia Transp. Co. , 189 F. 2d 1014 
(3d Cir., 1951); Pollard v. Roberson, 61 Ga. App. 465, 65S.E. 2d 203 
(1940); Standard Oil Co. v. Thompson, 189 Ky. 830, 226 S.W. 368 (1920); 
Wilcott v . Ley , 205 Wise. 155, 236 N.W. 593 (1931); Martin v. Penton, 
15 La. App. 35, 130 So. 354 (1930); Lumber Co. v. Brady, 157 Ark, 449, 
248 S.W. 278 (1923); Lucey v. Allen, 44R.L 379, 117 AtL 539 (1922); 
Watt y. U.S. 123 F. Supp. 906 (D.C. E.D. Ark. 1954); Shamanv. P.S. , 
122 F. Supp. 107, (D.C.E.D. N.Y. 1954); Fisher y. Eby, 272 Ky. 545, 
114 S.W. 2d 763 (1938); Hickey y. Smith, 277 Mich. 123, 268 N.W. 833 
(1936); Ringwald v. Beane, 170 Tenn. 116, 92 S.W. 2d 411 (1936); 
Freeman y. Scahill, 92 N. H. 471, 32 A. 2d 817 (1943); Silsby y. Hinchey, 

_Mo. _, 107 S.W. 2d 812 (1937); Ashworth y. City of Detroit , 

293 Mich. 397, 292 N.W. 345 (1940); Carroll y . P. S., 87 F. Supp. 721 
(D.C.W.D.S.C. 1949); Daggy y. Miller , 180 Iowa 1146, 162N.W. 854 
(1917); Carero v . Breslln, 3N.J. Mis. R. 507, 128 AtL 883 (1925); 
Smithy . Splrek, 196 Iowa 1328, 195N.W. 736 (1923); Kaley y. Huntley, 
333 M>. 771, 63 S.W. 2d 21 (1933); Fuller y. Metcalf, 125 Me. 77, 130 
AtL 875 (1925). 

I 

The rule, which was adopted by this Court in April 1955 in its 

i 

decision in Beck v. Washington, Virginia and Maryland Coach Co., 220 
F. 2d (D. C. Cir. 1955), is well stated by Judge Parker in Whitley v. 
Powell, supra, at page 628: 

f 

I 

"As the car was being driven for plaintiff, who 
had the right to control the driver in its operation and 
would have been responsible to a third person for his 
negligence, there can be no question but that his con¬ 
tributory negligence was imputable to her." 
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The court further stated, quoting from Harper v. Harper, 225 N. C. 260, 
34 S. E. 2d 185, 189, 190 at page 628: 

"The owner of an automobile has the right to 
control and direct its operation. So then when the 
owner is an occupant of an automobile being operated 
by another with his permission or at his request, 
nothing else appearing, the negligence of the driver 
is imputable to the owner ... If the owner possessed 
the right to control, that he did not exercise it is im¬ 
material. " 

In Spegele v. Blumfield , supra , the court said at page 151: 

1T Where an automobile is operated by a person 
other than its owner for the purposes, and with the 
permission, of the owner, who is present and who 
has, although he does not actually exercise, the un¬ 
restricted right of direction and control of the auto¬ 
mobile, the owner is liable for its negligent opera¬ 
tion, and this is so although the car is also being 
operated for the advantage of the driver or a guest. " 

Maryland decisions are in accord. Wallace v. Fowler , supra ; 
Powers v. State, supra . In the Powers case, one Coffman was driving 
an automobile owned and occupied by Powers when it crashed. The court 
applied the general rule stating at page 911: 

"The owner has the right and the duty to pre¬ 
vent, if possible, the driver from operating the 
machine in a reckless and dangerous manner. If 
the car is negligently operated, it is presumed that 
the owner consented to the negligence. Therefore, 
in the absence of proof that he abandoned the right 
to control, he is liable for any damage resulting 
from the negligence of the driver. " 

The rule is one of agency. The imputability arises because with¬ 
out question the fact that the owner is present while his automobile is 
being driven by another raises at least a rebuttable presumption that the 
driver is the agent of the owner. And this is true whether or not any 
actual control is exercised so long as there exists a legal right to control. 
Powers v. State, supra , Beam v. Pittsburgh Ry. Co. , supra ; Foley v. 
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Hurley , supra ; Harper v. Harper , supra ; Riley v. Speraw, supra ; Fox v. 
Lavender , supra. 

As the court stated in the Beam case at page 373: 

’It need hardly be added that the feet that the 
turn of Shook into the outbound track happened so 
quickly that Beam would scarcely have been able to 
prevent it has nothing whatever to do with the ques¬ 
tion of right of recovery in this action. If, in the 
view of the law, his relation to Shook was that of 
master to servant or principal to agent, the doctrine 
of respondeat superior would impose liability upon 
him for damages caused by Shook’s negligent act, 
even if that act had been in disregard of his direc¬ 
tions, and, by the same token, would be imputable 
to him in his own action as plaintiff. Tt 

Of course, as in any principle, there are minor variations and 
exceptions. When the relationship of bailment exists the imputation is not 
made. Virginia Ry. and Power Co. v. Gorsuch, supra . And in some 
jurisdictions, when the husband is driving his wife’s car his negligence is 
not imputed to her on the theory that the husband is presumed to be the 
master of his household and that presumption is said to negative the pre¬ 
sumption of control in the owner wife. Rodgers v. Saxton, 305 Pa. 479, 

158 Atl. 166 (1931). This thinking would tend to strengthen the presump¬ 
tion in a case where the wife is driving her husband’s automobile. The 
difference in treatment has very little basis, however, and is criticized 
on that basis now that women have become emancipated. Angel v. McClean, 
supra . 

I>espite the abundance of authority to support the rule which would 
in this case impute the negligence of Patricia Stricklin to her husband and 
the recent adoption of the rule by this Court in the Beck case, the trial 
court refused to apply the principle. Not a single adverse authority was 
presented during the trial for consideration of the trial court by counsel 
for appellees. Nevertheless, Judge Schweinhaut went far beyond his bounds 
as a nisi prius judge and dismissed the contentions with the thought that 


they were in his view "archaic”. Then, as usually happens when the 
pendulum swings without control, he went to the opposite extreme. He 
was not content in refusing to hold the negligence imputable as a matter 
of law. He actually held that it could not be imputed as a matter of law. 
The jury was instructed as follows: 

"As to the death of Mr. Stricklin there is a 
different situation. He was not driving the car. 

And I have held as a matter of law, and 1 now in¬ 
struct you, even though the car was registered in 
his name and presumably, therefore, he owned it 
- I think there was evidence that he bought it, any¬ 
way, the title, certainly, was in his name, but he . .. 
was not driving; and I have held as a matter of law 
that if Mrs. Stricklin was guilty of contributory 
negligence, assuming, if at all, there was any 
negligence at all on the part of the bus, it was not 
imputable to him. " (J.A. 294-295). 

The substance of this charge was repeated specifically on four 
occasions and it permeated the entire charge. This was clear reversible 
error. To refuse to impute the negligence as a matter of law is to do 
violence to the authorities but to instruct the jury that as a matter of law 
they are not to impute and thereby deprive the appellant of its inference 
of agency is to ignore the reported cases completely. 

Appellant was clearly entitled to a ruling to the effect that from the 
presence of the owner of an automobile which is being driven by another 
a presumption arises that the automobile is being operated by his agent 
with his consent and under his control. In this case that would be tanta¬ 
mount to the imputation of negligence as a matter of law because of the 
lack of proof available to the plaintiffs. The lack of evidence, however, 
is no justification for changing the applicable rules of law. 
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CONCLUSION 

The facts and circumstances herein involved permit of but one 
conclusion: that the negligence of Patricia Stricklin was the sole cause of 
the collision complained of. The charges made against appellant with 
respect to its alleged negligence were not sustained. The momentary 
stopping of a lighted vehicle upon a roadway in a residential area of re¬ 
stricted speed cannot be held to be a proximate cause of injuries and 
damages which result from a crash when an automobile is driven into its 
rear. There were no unique or deceptive circumstances shown which 
would constitute the situation here as unusual. The bus was painted with 
a reflecting aluminum paint Its interior lights were burning. Its reflec¬ 
tors were there to warn approaching traffic. The witnesses all say that 
the stop light was on. Nothing save conjecture and speculation holds that 
any lights were out on the back of the bus. The night was clear. The 
road was level and straight and nothing obstructed vision. The bus operat¬ 
or committed no wrong and unless the very presence of the bus constituted 
negligence, there was no foundation for the jury verdict. The proximate 
cause of the collision , is clearly the negligence of the driver of the auto- 
mobile. 

The negligence of Patricia Stricklin, having been established in 
fact, is clearly imputable to bar a recovery on behalf of the estate of 
James Stricklin. A showing that the owner is present while his automobile 
is being driven by another in the absence of evidence to the contrary gives 
rise to a presumption that the driver is the agent of the owner. This court 
applied that principle in the Beck case, supra , in 1955. The authorities 
are absolutely clear in that respect and the trial court committed reversible 
error in refusing to follow them. As a nisi prius judge he had no alterna¬ 
tive. 


It is submitted that the trial judge, in the performance of his duty 
has no alternative but to grant defendant’s motion for a directed verdict 
and in refusing to do so he committed reversible error. 

Respectfully submitted, 

George D. Horning, Jr. 
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APPELLEES' STATEMENT OF QUESTIONS PRESENTED 

1. Whether, in actions for wrongful death of husband and wife re¬ 
sulting from a rear-end collision, the trial court was justified in submit¬ 
ting the issues of primary negligence and proximate cause to the jury 
where substantial evidence showed that (a) the defendant's bus was stopped 
on the highway at night with all of its rear lights extinguished, in violation 
of the Maryland traffic laws; (b) there was no outside illumination upon the 
rear of the bus; and (c) there was an available adjoining shoulder in good 
condition upon which the bus could have stopped, as was customary, in 
order not to obstruct following traffic. 

2. Where both of the occupants of a vehicle are killed as a result 
of a collision and the evidence is silent except to show that driver and 
passenger were co-owners, was the trial court correct in refusing to in¬ 
struct the jury that, as a matter of law, the concurring negligence of the 
driver must be imputed to the innocent passenger ? 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Shortly after midnight on December 28, 1952, a collision occurred 
on Old Georgetown Road at the south side of its intersection with Maple 
Ridge Road in Montgomery County, Maryland. A north-bound "Henry J" 
automobile operated by Patricia Stricklin, in which her husband, James 
Stricklin, was a passenger, collided with the rear of defendant's north¬ 
bound bus, which was stopped to discharge passengers. Patricia and 
James were both killed, leaving three infant children on whose behalf 
these suits for wrongful death were brought. 
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The jury found the deaths were caused by defendant’s negligence, 
but that Patricia Stricklin was contributorily negligent. Accordingly, a 
verdict of $50, 000 was rendered in favor of James Stricklin’s estate, but 
the estate of his wife was barred from recovery. 

Although the Stricklin car was registered in the name of the husband, 
the uncontradicted evidence showed that it was co-owned, having been pur¬ 
chased with joint funds (JA 127, 128, 130A-131). Defendant’s position at 
trial was that any contributory negligence on the part of Patricia, the 
driver, must be imputed as a matter of law to her husband, the passen¬ 
ger, thereby foreclosing any recovery (JA 8, 9-10; Tr. 774-782, 827- 
828). However, the court instructed the jury that under the evidence the 
wife’s negligence, if any, could not be imputed to the husband (JA 295). 

A. The Two Vehicles and the Surrounding Circumstances 


At and near its intersection with Maple Ridge Road, Old Georgetown 
Road is illuminated by a series of street lights posted along the east side 
of the road (JA 85). The light north of the intersection, as well as that 
south of it, were inoperative on the night involved (JA 17, 76, 85), this 
condition having been reported to the Potomac Electric Power Company 
about three hours before the collision took place (JA 85). The two near¬ 
est lighted lamps were 508 feet apart, the one to the south being 280 feet 
from Maple Ridge Road (JA 76, 85). 

At the same intersection, Old Georgetown Road is 34-1/2 feet wide. 
A solid ’’center” line permits only 15’2” for northbound traffic (JA 70, 71). 
On the east side of this road, there is a wide shoulder or cleared area 
composed of blue stone and gravel, which is about nine to ten feet wide 
(JA 18, 30) and extends south of the intersection of Maple Ridge Road for 
50 to several hundred feet (JA 30, 38-40, Plaintiffs’ Exhibit 6). The 
shoulder was for ’’the use of vehicles” (JA 20, 28, Plaintiffs’ Exhibits 2, 

4, 6) and was in good condition on the night of the accident, permitting 
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the stopping or parking of vehicles on it with perfect safety (JA 18-19, 
Plaintiffs’ Exhibits 2, 4, 6). 1 * Buses customarily used this shoulder 

2 

in taking on or discharging passengers (Defendant’s Inspector: JA 241) 

The defendant’s bus, one of the oldest types in use with 3/4 of a 
million miles of service (JA 176), was proceeding north and stopped at 
the unlighted intersection in order to discharge passengers (JA 16). The 
adjoining shoulder could have accommodated the entire bus, which was 
eight feet wide (JA 15, 20, 219, 237, Plaintiffs’Exhibits 2, 4). However, 
the bus stopped with all four wheels on the roadway (JA 18, 28, 219), leav¬ 
ing only approximately seven feet of northbound road for cars desiring to 
pass. From its stopped position on Old Georgetown Road, the rear of the 
bus was completely unilluminated by the nearest functioning street light, 
280 feet south of Maple Ridge Road (JA 101, 102). 

To further underscore the defendant’s negligence in stopping on the 

\ 

roadway, plaintiffs offered substantial evidence showing that the three 
lights required by Maryland law 3 to be burning on the rear of the bus were 
not operating before the collision, thus resulting in a complete absence of 
illumination on the rear of the bus. 4 Although the interior lights of the bus 
were on, they appeared to approaching traffic as an isolated patch of light 
suspended over the roadway without outlining the figure of the bus (JA 108, 
109). Officer Hurd, who arrived at the scene shortly after the accident, 

1 The defense presented contradictory evidence (JA 222, 223, 228, 229), making this an issue of fact 
for the jury. 

o 

The defendant Company’s regulations enjoined its drivers to pull to the side of the road when discharg¬ 
ing passengers so as not to "interfere with other traffic" (JA 116). But the trial court would not admit 
the regulation into evidence (JA 122). The trial court also refused to admit Md. Motor Vehicle Law, 
Section 209(a), which required that the bus stop on the shoulder. The court held that the law applied 
only "outside of a business or residential district," and that the area in question was a residential dis¬ 
trict as a matter of law (JA 72-73). 

^ Md. Motor Vehicle Laws, Sections 237(a), 238(b), cited at JA 131, 132. The three required lights, 
two red marker or "clearance" lights and one red tail light, were on one circuit and controlled by one 
fuse. The motorman’s fare box light and the front step light were also on the same circuit (JA 159, 164). 
The stop lights were on a separate circuit (JA 164). 

4 The evidence on this subject, including expert testimony, is presented under the heading "B. The Tes¬ 
timony on Rear Lights, "infra at 5. 
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stated that, driving north on Old Georgetown Road, the bus itself was not 
visible for hundreds of feet; that only the flashing lights of the rescue 
squad rendered the bus visible (JA 77-78). This was the situation which 
confronted the Stricklins as they drove north on Old Georgetown Road. 

From Bethesda going north to Maple Ridge Road, Old Georgetown 
Road is relatively straight, but there is a rise in the road, the crest of 
which is about 380-400 feet from the point of the accident (JA 73-75). 
Plaintiffs t Exhibit 6 indicates that this rise is sufficient to materially im¬ 
pair a motorist’s view of Maple Ridge Road until he reaches the crest. 5 
Passing over this hill in the road, the Stricklin car collided with the rear 
of the standing bus. The only evidence of the car’s speed was expert tes¬ 
timony to the effect that it was going about 30-35 miles per hour (JA 266). 
The extensive damage to the front of this 2300 pound car (JA 264) was 
caused by its bumper going completely under the bus and its motor tak¬ 
ing up the entire force of the collision (JA 267, 274-275, 280, Plaintiffs’ 
Exhibits 1-5). The switch operating the headlights of the Stricklin car 
was in the ”On” position (JA 69-70), but there was no evidence to show 
whether the headlights were on high or low beam. 

Following the collision, and in an effort to determine the cause, the 
investigating police officers found that the two rear marker lights and 
the tail light of the bus were inoperative. The bus was then removed to 
the police station, where a test showed that the fuse controlling these 
lights, which was located in the fuse box in the front of the bus, had "blown 
out. ’’ When this fuse was replaced, the marker lights immediately lit up, 
but the tail light did not. It was then discovered that the thin wire filament 


Note from Plaintiffs’ Exhibit 6, looking south, that only the top half of the southbound bus is visible 
from Maple Ridge Road and no other autos or other objects on the ground can be seen except for many 
blocks beyond the crest of the rise. Sgt. Dutrow thought the rise was "slight" and that one driving 
north could see "many hundreds of feet” as phrased by defendant’s counsel (JA 23)--but he did not 
test it. When he refreshed his recollection by looking at the photograph, he said it accurately showed 
the levelness of the road (JA 40) and the actual dip a few hundred feet from the scene (JA 41-42). 
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in the tail light bulb was broken, although the lens and the bulb itself 
were undamaged (JA 20-21, 32-34, 38, 69, 171-172, 204-205). 

The two stop lights of the bus, which operated when the brake pedal 
was depressed, 6 were also tested at the police station. Only the left one 
was found to be working. Surprisingly, no attempt was ever made by de¬ 
fendant to ascertain or prove why the ri ght stop light did not work, even 
though three of defendant’s representatives examined and tested the bus 
on the night of the accident and defendant subsequently repaired it (JA 
21, 30-31, 69). The only testimony was that it was not even inspected 
(JA 205-206). 

Since the blown fuse controlled the three required rear lights, an 
important question for the jury was whether, as plaintiffs contended, this 
fuse had blown before the collision occurred, or whether, as defendant 
contended, it had blown as a result of the collision. 

B. The Testimony on Rear Lights 

Alex Taub : Plaintiffs’ first expert was an automotive engineer of 
world-wide reputation with some 50 years experience. He had designed, 
tested and developed the Pontiac, Oldsmobile and Chevrolet engines, and 
also the Churchill Tank Engine. All of the general electrical problems 
in those vehicles had been under his supervision (JA 44-45). In addition, 
he had made a survey of the automotive industry in Israel in 1953 and had 
become familiar with the Henry J automobile (JA 45-46). He had re- 

r 

established the entire automotive industry in Czechoslovakia for Masaryck, 
and during World War H was the Chief Engineer for the American Board 
of Economic Warfare (JA 46). 


g 

These lights also operated when the rear doors of the bus were open in order to discharge passengers 
(JA 164-165). But the passengers who alighted from the bus at die intersection involved did so by 
means of the front doors (JA 137). Consequently, the stop lights could have been on only if the 
brake pedal was depressed. 
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Having been given aU the known facts of the collision and after view¬ 
ing the photographs, he testified that this collision could not have blown 
this fuse (JA 57-58). With all the experimental work he had done, even 
to ramming a vehicle into a 3-foot wall, he said he had never "blown” 
a fuse on a vehicle, although they had been knocked out of their clips 
(JA 58- 59). He further testified on cross-examination: 

" By Mr. Horning : 

Q. Mr. Taub, is it your testimony, sir that a rear-end 
collision could never cause a fuse to blow ? 

A. That is my opinion based upon all the experience 
I have had. I have never seen it, sir, under many many 
conditions of operation" (JA 59). 

On further cross-examination various hypothetical situations were 
propounded, suggesting that the collision could have caused the fuse to 
blow, i. e., impact cutting a wire, or a loose wire touching the metal 
on the rear of the bus and creating a short circuit. But these hypotheti¬ 
cal could not be related to the case, since the inescapable facts were: 

(1) the wiring on the bus was of the latest and best type; (2) there was no 
testimony or record of any damage to or subsequent repair of the wires; 
and (3) the mere replacement of the fuse caused the lights to work prop¬ 
erly (JA 20-21, 60-63, 123-124, 187, 191, 211). 

Mr. Taub finally testified on re-direct: 

"Q. And if that short circuit occurred because of a con¬ 
nection between the wire and the body or the cutting of 
the wire, the lights would not go back on when a new 
fuse was put on there, would they? 

A. I wouldn’t think so, sir” (JA 67). 

Dr. John M. Kopper : Plaintiffs’ second expert was a registered 
electrical engineer, a Doctor of Engineering, a teacher of electrical 
engineering at Johns Hopkins University for 12 years, a member of the 
outstanding engineering societies, and a Research Scientist at Johns 
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Hopkins, engaged in radar work and automatic control (JA 87). He said 
he was acquainted with the fuse involved in this case and had actually 
made tests to determine the effect, if any, which mechanical force had 
on a fuse of this type, mounted in the same way as it was on a bus. He 
demonstrated his testing equipment to the jury. He also testified that he 
had actually seen plaintiffs’ counsel throw one of these fuses hard against 
a wall and, although the glass shattered into bits, the fuse still worked. 
That same fuse was put in the testing equipment in the courtroom and 
still lighted a bulb (JA 86-91). 7 

After stating the same hypothetical question put to Mr. Taub involv¬ 
ing all the pertinent facts of the accident, the witness was asked ’’whether 
or not the short circuit occurred by reason of the impact or whether the 
fuse was blown before the impact. ” He answered categorically, ”My op¬ 
inion is that under the circumstances the fuse was inoperative before the 
accident” (JA 92-93). Defendant’s counsel then cross-examined, and 
the following testimony was elicited: 

”Q. In the case of an automobile accident such as we 
have been describing, would it be possible in your 
opinion for an impact to the rear of a vehicle such 
as the bus, being struck by an automobile, to in 
any manner or in any way create a short-circuit 
which would cause the metal in the fuse to become 
burned by reason of the short-circuit and overload 
of the current? 

A. I think it is highly improbable that such a thing could 
happen. 

Q. There is, though a possibility that that could happen; 
isn’t that correct ? 


n 

It was at this point that defendant changed the entire theory of its defense, and finally admitted that 
the mechanical force of the impact alone could not have caused the blown fuse (JA 89-90). However, 
at extensive pre-trial depositions of all defendant's witnesses who were alleged to have any knowledge 
of the case, this had been the contention (JA182-184). In fact, all that defendant’s counsel said in 
his opening statement was, "We expect to show you that the force of the impact blew the fuse which 
controlled that circuit" (Tr. 42-43). 
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A. There is always the possibility, but in this case, 
it just seems like a highly improbable thing to 
have happen ’’ (JA 94). 

* * * * 

And on re-direct, Dr. Kopper said: 

”Q. Would you state that the possibility of a short- 
circuit blowing out a fuse on a bus with a com¬ 
paratively new plastic covering on all wires, 
new insulation, would be probable or remote ? 

A. I would say that it would be highly remote so 
far as the insulation is concerned” (JA 96-97). 

Ralph H. Bertsche: The defendant’s only disinterested expert on 
the subject of the fuse was Mr. Bertsche. He was asked whether this 
collision could have caused a fuse to blow (JA 159-160), and he answered 
that (1) an old, deteriorated fuse could be "broken” by severe impact; 
and (2) a short circuit, ground, or high resistance at the fuse clip, trans¬ 
ferring heat to the fuse, would so weaken it that impact would "break” it 
(JA 161). However, he admitted that either of these two circumstances 
could "undoubtedly” cause the fuse to blow independent of collision (Id.). 

Albert Savage: Defendant’s other expert was the Director of the 
Mechanical Department of the defendant, Capital Transit Company. He 
had gone to the scene the very night of the accident and inspected the bus 
and made a report to his employer of his findings (JA 171-173). The 
witness was interrogated as follows concerning testimony he gave at his 
deposition: 

”Q. [Mr. Bress] Isn’t it a fact that at the deposition 
I, apart from asking you about what might have 
happened, directed your attention to this particu¬ 
lar bus, this particular fuse, these particular 
lights, and I said to you: 

’Q. What, if anything, did you observe on this 
bus physically that would produce a blown 
fuse ? 
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A. (Pause) This having happened over two years 
ago, I frankly can't answer with certainty. 

♦ * * * 

'Q. As a matter of fact, if there was something 
specifically physically about this bus follow¬ 
ing the accident that could account for a blown 
fuse, it would have been an item which you 
would have felt duty bound and pleased to con¬ 
tain in your report, but you found no such item; 
is that correct? 

A. None that I remember.' " (JA 182-183) 

However, at the trial, this witness came up with two theories of 
how the accident could have blown the fuse: (1) the two thin wires in the 

g 

tail light crossing before they broke off; or (2) the rear body of the bus 

9 

being pushed in and grounding the terminal of the socket of that light. 

The witness was hard put to explain why he had never offered those theo¬ 
ries at the deposition (JA 175-176, 185-186). Moreover, he stated that 
he had found no evidence of crossed wires in the bulb (JA 180), nor did 
he have any knowledge or record of a cut wire or a grounding in the tail 
light (JA 187, 190-191). 

Three additional items of evidence merited jury consideration in 
determining whether the fuse had blown before the accident: (1) the rec¬ 
ords showing inspection and maintenance of the bus 1 fuses and rear lights 
were "inadvertently destroyed" by defendant before trial (JA 123, 190- 
191); (2) the bus in question had been in the repair shop because of a 
"dead” battery (JA 203) and was sent out on the night in question as a 
"substitute” for another bus (JA 198, 199); and (3) the bus driver failed 
to check the bus’ rear lights before taking it out although he knew this 
was required (JA 232). 

g 

However, the police officer, Sgt. Dutrow, said that the tail light bulb showed "no sign of melting 
or burning" and "no sign of any heat in it" (IA 38). 

9 

Defendant's counsel made the tenuous suggestion, through his questioning of Mr. Taub, that the 
steel panel on the rear of the bus had been pushed forward by the impact and then bounced back. 


10 


Besides the marker and tail lights, the only other lamps which 
might have been lighted on the back of the bus were the two stop lights, 
which, as already indicated, were illuminated only when the brake pedal 
was depressed. It thus became pertinent to ascertain whether or not the 
brake pedal was in a depressed condition at the time of the accident. 

William K. Everett : Called as an expert, Officer Everett, an Ac¬ 
cident Investigation Unit officer of the Metropolitan Police, testified that, 
based upon the physical facts at the scene, the brake pedal of the bus 
could not have been depressed immediately before or at the time of the 
collision (JA 262-263). Therefore, the rear stop lights could not have 
been illuminated. Both he and Sgt. Dutrow stated that the debris at the 
scene and the damage to the vehicles showed that the impact took place 
at the point where the door of the Henry J stopped after the collision 
(Dutrow: JA 15, 16, 22; Everett: JA 278-279). Officer Everett testi¬ 
fied (JA 278-279, 285) the bus was pushed forward at least ten feet by 
the impact, the Henry J going nine to ten feet beyond the point of impact 
and the rear bumper of the bus about a foot beyond that (JA 277-279). 

He further explained that all of the shock of the collision was taken up 
by the body of the light Henry J since the bumper went under the bus 
(JA 277, 279). If the air brakes of the bus had been applied before col¬ 
lision, skid marks would have been left by its tires as the impact pro¬ 
pelled it forward (JA 262-263). The absence of such marks (JA 20, 
Plaintiffs 1 Exhibit 1) indicated that the brakes were not applied and the 
wheels were free to turn (JA 262-263). 10 


or that the panel had been driven into the socket of the tail light and then returned to its former 
position. To the first hypothesis, Mr. Taub said, "No, I will not be dragged into making statements 
that are contrary to engineering" (JA 64) and to the latter, "I would say no to that one" (JA 66). 

10 The testimony of the Windoms, passengers in defendant’s bus, that they saw an amber light burning 
after the collision (JA 137-139, 150) does not mean that it was on before the impact. This amber 
or stop light could have been operating only if the driver had his foot on the brakes at that time . 
Their impression of "flickering" red lights (JA 137-139, 150) is scientifically impossible in view of 
the facts that a blown fuse does not put lights partly out, and bulbs do not take any measurable time 
to extinguish after a fuse is blown. Mrs. Windom did not remember whether she mentioned the 
flickering lights in her statement (JA 145) given to defendant the day after the accident (JA 139- 
140). Mr. Windom did not recall mentioning the red lights in his statement and said defendant's 
investigator did not inquire about the rear lights (JA 152-153). 
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Defendant attempted to show on cross-examination, as he had 
claimed in his opening statement (Tr. 42), that the bus had not moved 
forward, but that the car had bounced back. 11 However, the witness 
testified that the Henry J could not have bounced back after the colli¬ 
sion because there was debris behind the car, and the main debris was 
under its door (about the center of the car) (JA 280-286). 

STATUTES 


Md. Motor Vehicle Laws, Section 237 (a): 

"Every motor vehicle . . . shall be equipped with 
. a rear lamp, exhibiting a red light plainly visible from 
a distance of 300 feet to the rear. " 

Md. Motor Vehicle Laws, Section 238(b): 

"Every vehicle having a width at any part in ex¬ 
cess of 80 inches shall be equipped with two clearance 
lamps located at the . . . rear of such vehicle . . . 
and displaying a red light visible from a distance of 
300 feet to the rear of the vehicle, which said rear 
clearance lamps shall be in addition to the red rear 
lamps hereinbefore required. " 

Md. Motor Vehicle Laws, Section 240: 

"Whenever a vehicle is parked or stopped upon 
a roadway . . . whether attended or unattended dur¬ 
ing the times mentioned in Section 235 [ i. e., night¬ 
time], such vehicle shall be equipped with one or 
more lamps which shall exhibit ... a red light vis¬ 
ible from a distance of (300) (sic) feet to the rear of 
such vehicle. ..." (there follows an exemption clause 
which is not applicable in this case) 


11 The bus driver admitted on cross-examination: "It seemed to be knocked forward, but I don't have 
any recollection of how much or whether it was or not" (JA 233). 
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RULE 


Defendant-Company’s Rule No. B-442, effective July 23, 1940: 

’’Notice to Bus Operators. Subject: — Bus Op¬ 
eration in the State of Maryland: When stopping to 
take on or discharge passengers the bus MUST be 
pulled to the side of the highway so there will be no 
interference with other traffic. ” 


SUMMARY OF ARGUMENT 

More than substantial evidence warranted the jury in finding that 
defendant was negligent in that its bus had all of its rear lights extin¬ 
guished, in plain violation of Maryland law. Defendant’s entire argu- 
meit goes only to the weight of plaintiffs’ expert testimony and was clear¬ 
ly a matter for jury consideration. Further, there was strong and sub¬ 
stantial evidence that, by failing to avail itself of the adjoining shoulder, 
defendant negligently created a deceptive and perilous condition in that 
the bus was obstructing the highway without any light illuminating its 
figure. The jury was manifestly justified in concluding that the above 
negligence was a proximate cause of the deaths of Mr. and Mrs. Strick¬ 
lin. Defendant’s argument is a palpable invasion of the jury’s function. 

The law of Maryland does not impute the negligence of a driver to 
an innocent passenger when the evidence shows only that the passenger 
had co-ordinate authority to drive the car. Mr. and Mrs. Stricklin being 
co-owners of the vehicle—a relationship which does not in itself create a 
mutual agency—the passenger had no control over the acts of the driver. 
But assuming, arguendo , that Mr. Stricklin was the sole owner, the re¬ 
sult would not be changed as a matter of law. Even though the negligence 
of the driver may have been imputable to the passenger as an issue of 
fact for the jury, appellant cannot now complain since its only position 


at trial was that negligence must be imputed as a matter of law. The only 
question here is whether the trial court correctly refused to render such 
an instruction. 

ARGUMENT 

I. The Jury was Warranted in Finding that the Collision was Prox - 
imately Caused by Defendants Negligence in Failing to Display the Re ¬ 
quired Rear Lights and in Stopping its Bus on the Roadway Instead of the 
Available Shoulder . 

There does not appear to be any difference between appellant and 
appellees in respect to the applicable law on this appeal. Primary neg¬ 
ligence, it admits, may be established by (1) failure to display the statu¬ 
torily required lights prior to collision; or (2) failure of its operator to 
pull onto the available shoulder if a deceptive situation thereby resulted. 
Brief for Appellant, at 11. In respect to proximate cause, appellant ad¬ 
mits that the same deceptive situation will support a finding of such causa¬ 
tion. Id ., at 19. 

I 

A. Negligence in Failing to Display the Statutorily Required Rear Lights 

Based upon a hypothetical question embracing all the material fac¬ 
tors of this case, and particularly the illumination of the rear marker 
lights upon insertion of a new fuse following the collision, plaintiffs 1 

highly qualified everts testified that the fuse had blown prior to the col- 

12 

lision. 

1 

12 i 

Appellant states in its brief, "It is well established that testimony with respect to the condition of 
these lights after the collision has no probative force ... as to their condition at the rim*. Q f the 
collision, " citing three cases which are not in point. However, in the case of Spund v. Myers , 67 
App. D.C. 135, 90 F. 2d 380 (1937), this Court held that such evidence was "competent to be 
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The fundamental fact, from which appellant cannot escape by determined 
oversight, is that the rear lights would not have functioned following the 
collision if there had been a short circuit brought about by the contact 
of an ordinary wire with the bus chassis or by the severance of a wire 
(JA 67). 13 

Defense counsel at one point sought to extricate himself from this 
dilemma by suggesting a temporary short circuit. To Mr. Taub, on 
cross-examination, he asked whether the rear panel of the bus could 
have been driven in, thus establishing a short circuit which was ended 
by the panel's bouncing back to normal position after impact. The sugges 
tion was categorically rejected (JA 65, 66). It is significant that counsel 
did not propound this hypothetical situation to his own experts. Appel¬ 
lant’s argument that plaintiffs’ experts were not familiar with the parti¬ 
cular bus involved goes to the weight of this evidence rather than its ad¬ 
missibility. 

This line of testimony provided a sure and strong support for a 
jury-finding favorable to plaintiffs. Even if defendant had offered an 
equally strong (or even stronger) evidentiary foundation for its position, 
the jury determination could not be shaken. But appellant did not do this. 

Mr. Savage, appellant’s chief engineer, mentioned two ’’possibili¬ 
ties” of how the collision could have blown the fuse: (1) the filament wires 
in the tail light might have crossed before they broke off, or as they were 
breaking off; and (2) the tail light socket may have been p ushed against 
another part of the chassis and grounded the terminal, thereby blowing 

considered together with the other testimony as proof tending to show that the lights were not burn¬ 
ing at the time of the collision." The Spund case was cited with approval by the Maryland Court 
of Appeals in Tobin v. Hoffman. 202 Md. 382 , 96 A. 2d 597 (1953). Judge Sobeloff said this was 
“evidence constituting more than a scintilla as to negligence." 

13 

Such short circuits as a result of collision were described as "hardly probable" (Mr. Taub: JA 60), 
"highly improbable" (Dr. Kopper: JA 94), and "highly remote" (Dr. Kopper: JA 96-97). 


the fuse (JA 175-176). Of course, the jury was not compelled to believe 
that either of these possibilities eventuated, particularly in view of Mr. 
Savage’s complete inability at the time of deposition to account for the 
blown fuse. Further, the following evidence supported an affirmative de- 

i 

i 

termination that they never did occur. The first theory: there was no 

i 

indication of ’’melting, ” ’’burning, ” or "heating” in the tail light bulb such 
as would ’’ordinarily occur from a bulb that became overheated or burned 
out” (JA 34, 38, 172). The second theory: (1) the lens and the bulb of 
the tail light were undamaged (JA 20-21, 32-34, 38, 69, 171-172, 204- 
205); (2) the replacement of the fuse following the collision was sufficient 
to restore the lights without any short circuit occurring (JA 187, 191); 

(3) Mr. Taub contradicted the theory; and (4) no damage to or subsequent 
repair of any wires or of the tail light socket was shown by testimony or 
records (JA 182-183, 187, 189, 190-191). 

! 

Defendant’s wire mechanic, Mr. Moffett, testified the tail light 
socket had two prongs, and wires fed into it through a rubber grommet. 

He also said that, if a collision pushed the tail light assemblage 3/4 of an 
inch against the chassis, and if a hot wire came in contact with metal, a 
fuse would blow (JA 209-210). This hypothesis, being in essence similar 
to Mr. Savage’s second theory, is likewise defective for the same reasons. 
Further, Mr. Moffett admitted that the best plastic insulation wire was 

l 

used on this bus. The rubber grommet was additional protection to in¬ 
sulate the wire at the point of contact with the chassis; so ”it wasn’t likely 

there would be any contact between the wire and the chassis” (JA 211). 

i 

i 

The only other witness for defendant on this point was Mr. Bertsche, 

i 

whose entire testimony showed only that an old, deteriorated fuse could 
’’easily be broken” (he did not say "blown”) by a severe impact, and see- 

i 

ondly, that a very minor short circuit or slight high resistance at the fuse 

! 

clip could "transfer enough heat to the element that it would be in a rela¬ 
tively fragile condition in which case there is no doubt that a sharp impact 
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would also break that under those circumstances” 14 (JA 161) (emphasis 
added). This witness then stated that either of these circumstances could 
have caused the fuse to blow without an impact (JA 161), and so his testi¬ 
mony lent no support to defendant’s claim that the collision blew the fuse. 

In addition to the testimony of the experts, a number of suspicious 
circumstances were brought to light at the trial which, together with the 
other evidence, supported a jury-finding that the fuse had knowingly blown 
before the collision. Although this bus was kept in service for nearly a 
year after the accident (JA 176) and the defendant knew of the pendency 
of this action and the allegations of defendant's negligence (JA 179-180), 
the maintenance records of the bus, which would have shown its inspec¬ 
tions, servicing, and repairs, were "inadvertently destroyed” before the 
depositions were taken and before the trial (JA 179-180, 191). Like Wash¬ 
ington Gas Light Co. v. Biancaniello , 87 App. D. C. 164, 183 F. 2d 982 
(1950) (failure of defendant to produce allegedly defective gas meter which 
it disposed of before trial), the jury was warranted in drawing the infer¬ 
ence that the unproduced records would have revealed facts supporting 
plaintiffs’ claim of negligence. 

Defendant’s asserted explanation (through Mr. Savage) that, due to 
”a failure on the part of the garage personnel, those records were inadver¬ 
tently destroyed’ (JA 191), does not help them. Defendant did not pro¬ 
duce the person or persons at its garage who were responsible for the de¬ 
struction of its vital records—nor did it give any reason for this failure. 
Again, like the Washington Gas Light case, supra at 167, the failure to 
call as a witness the person responsible for the absence of the evidence 
’’resulted in a failure to produce the best evidence in explanation of why” 
the records were destroyed "and likewise created a strong circumstance 
unfavorable to appellant. ” 

14 

This testimony, of course, is not consonant with the theory that "a short circuit or other electrical- 
interference directly attributable to the impact caused the non-functioning of the lights in question," 
defendant's position on appeal (Brief for Appellant, at 15). 
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Secondly, although not disciosed before the trial by pre-trial in- 

i . 

terrogatories and depositions, one of defendant's witnesses, Mr. Owens, 
revealed that this particular bus had suddenly been sent out as a substi¬ 
tute at about 11:15 p. m. on the night of the accident (JA 198, 199). Mr. 

i .■ 

Owens next admitted on cross-examination another vital fact never pre¬ 
viously disclosed, but which would have been shown by defendant's "in¬ 
advertently destroyed" records, i. e., this bus had had battery trouble 
the day before the accident (JA 203). 

Thirdly, the defendant never gave any reason for its non-inspection 

! 

of the right stop light or the reason that it did not work after the accident 
(JA 21, 30-31, 69, 204-206). They undoubtedly repaired it, however, 
and this light may have contained the reason for the blown fuse. 

Finally, the bus operator admitted he had not checked the rear lights 
on this substitute bus before taking it out, as he was supposed to do (JA 
232). | 

i 

! 

It is respectfully submitted that the trial court was manifestly cor¬ 
rect in submitting to the jury the issue whether sections 237 (a), 238 (b), 
and 240 of the Maryland Vehicle Law had been violated. 

j • . 

. t - ^ * • , . * 

B. Negligence in Failing to Stop On the Available Shoulder 

The jury could reasonably conclude from the facts in evidence that 
appellant's motorman was negligent in not availing himself of the adjoin- 
ing shoulder which was more than wide enough for the entire bus. The 
predicate for this conclusion is based on the following proof: (1) the ad- 

i 

joining shoulder, of which the driver was aware (JA 222), was for the 
use of vehicles such as the bus, and customarily used by them; (2) the 
two overhead street lights were inoperative, and those that did function 
cast no illumination on the rear of the bus; (3) the rear of the bus was 
completely unilluminated since the rear marker and tail lights were 

• i 

, ’ ' [ * 


i 



inoperative, and the stop lights were not on; 15 and (4) the driver was 
on notice of the non-functioning of the marker and tail lights because 

i 

his fare box light was on the same circuit controlled by the blown fuse. 

Notwithstanding all of these circumstances, of which the motorman 
was duly apprised, he brought the darkened bus to a stop on the roadway. 
The patch of light emanating from the interior of the bus and suspended 
over the roadway did not affect the blackness which otherwise covered 
this obstructive vehicle. Here, indeed, was a ’’unique and deceptive” 
situation which the jury could find invited calamity. 

Moreover, the appellant’s regulation required that: 

”When stopping to take on or discharge passengers 
the bus MUST be pulled to the side of the highway so 
there will be no interference with other traffic” (JA 
116). 

The trial court excluded, erroneously we think, this regulation. Appellees 
earnestly submit that this Court ought to rule on this important point so 
that all misunderstanding in this jurisdiction may once and for all be ob¬ 
viated. 

As stated by Wigmore, ’’The regulations adopted by an employer 
for conduct of a transportation system may be some evidence of his be¬ 
lief as to the standard of care required and thus of the negligent nature 
of an act violating those rules. ” 2 Wigmore, Evidence , Section 282 
(3d ed. 1940). The rules of appellant’s predecessor were brought into 
question and their admissibility sustained in Wash. R. Co. v. Downey , 

40 App. D. C. 147 (1913), and Chief Judge Edgerton relied upon them in 
his dissent in Capital Transit Co. v. Grimes , 82 App. D. C. 393, 396, 

164 F. 2d 718, 721 (1947). In Warner v. B. & O. Ry. Co ., 168 U.S. 339 

^ The expert and cogent testimony of Officer Everett provided the necessary foundation for a determina¬ 
tion that the stop lights were not on. In view of this testimony, the jury was not compelled to believe 
that the driver had his foot on the brake at the time of collision. 
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(1897) and Chicago M. & St P. Ry. Co. v. Lowell , 151 U.S. 209 (1894), 
violations of company rules were held to be evidence of negligence, and 
objection to their admissibility was not even indicated. Maryland approves 
of the admissibility of such rules. State v. Penn. R. R. Co. , 190 Md. 586, 

59 A. 2d 190, 195-6 (1947). As admissions by the defendant of the stand- 

16 

ard of care required, such rules ought to be received in evidence. 

i 

i 

C. The Negligence of Appellant Was a Proximate Cause of the Collision 

i 

All of the Maryland cases cited by appellant support appellees’ po¬ 
sition herein. In addition, the following authorities of that State support 
the judgment below: Marshall v. Sellers , 188 Md. 508, 53 A. 2d 5 (1946) 
(truck left unattended and without proper flares after fuse blew—left wheels 
obstructing 1/4 of road); Robert v. Wells , 170 Md. 367, 184 AtL 923 
(1936) (collision with rear of unlighted truck parked with rear wheel four 
feet from curb); Lashley v, Dawson, 162 Md. 549, 160 AtL 738 (1932) 

(bus with interior lights extinguished turned across road so that rear lights 
could not be seen); Miles v. Webb, 162 Md. 269, 159 AtL 782 (1932) (rear- 
end collision with truck without rear lights, held to establish prima facie 

i 

case); Frederick & Baltimore Transit Co. v. Mumford , 154 Md. 8, 139 
AtL 541 (1927) (rear-end collision with truck occupying 1/3 of road but 
failing to display required lights); Brooks Transp. Co. v. McCutcheon , 

80 App. D. C. 406, 154 F. 2d 841 (1946) (applying Maryland law where 
evidence showed stalled truck without required lights); Sears v. Beverly , 
171 F. 2d 659 (4th Cir. 1948) (applying Maryland law where truck failed 
to have proper clearance lights burning). 

i 

| 

Although not involving Maryland law, the case of Jaggers v. South- 

j 

eastern Greyhound Lines , 126 F. 2d 762 (6th Cir. 1942) is of interest 


16 

The numerous authorities supporting the admissibility of such rules are collected in 65 C. J. S ., Negli¬ 
gence. Section 238, at 1060; 3 Shearman and Redfield, Negligence . Section 506, at 1281. 
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since it is practically on all fours with the instant case. There, plain¬ 
tiff was a passenger in an auto which collided with the rear of defendant’s 
bus which had stopped at night with its left side 5-3/4 feet on the traveled 
part of the highway to discharge passengers. There was a gravel shoulder 
nine feet wide in good condition, onto which the bus could have pulled. 

The interior lights of the bus were burning, the bus was equipped with 
reflectors on the rear; and, contrary to the instant case, all of the re¬ 
quired red rear lights on the bus were also burning . After holding that 
the motorman was guilty of violating the statute prohibiting stopping on 
the highway instead of the shoulder, the court further said: 

"As to the third or common law count, —the ev¬ 
idence as to how far the bus could have been seen by 
the driver of a car approaching from the rear is some¬ 
what conflicting; but we are not concerned here with 
such conflicts. We must adopt that view most favor¬ 
able to appellant and we cannot say, as a matter of 
law, that it was not negligence to stop the bus, at 
night, with its left side extending 5-3/4 feet on to the 
asphalt or main traveled portion of the highway at a 
point where it could not be determined, by the driver 
of a car approaching from the rear until he was with¬ 
in 50 or 60 feet of it, whether the bus had stopped or 
was moving, and especially when the bus driver might 
have anticipated that cars might approach from the 
rear at a speed of 50 or 60 miles an hour. 

"We cannot agree, as a matter of law, that the 
negligence of Leftwich was the sole, proximate cause 
of the accident. If we assume that Leftwich was guilty 
of gross negligence in driving, we are still confronted 
with the fact that the bus was left standing upon the 
highway. Its presence there was a concurring, contri¬ 
buting factor. If it had not been there, there would have 
been no accident. If the case had been submitted upon 
the first count, the evidence would have supported a 
finding that it was unlawfully there. The evidence was 
sufficient to support the verdict returned upon the sec¬ 
ond and third counts. " Id., at 766. 
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The observations in Caylor v. B. C. Motor Transpor t, 191 Wash. 

365, 71 P. 2d 162 (1937) (completely lighted bus stopping on highway to 

i 

discharge passengers; available shoulder unused) are particularly apt: 

i * 

! 

i 

"There are, in our opinion, at least three rea¬ 
sons why the stage should have been pulled off the high¬ 
way as far as possible and practicable. In the first 
place, it would have afforded that much additional space 
upon the highway for use by passing traffic. In the sec¬ 
ond place, a lighted object partially off the highway would 
more readily suggest to on-coming traffic that it was mo- . 
tionless than it would if it were entirely on the highway. 

It is a matter of common knowledge that at night there 
is an appreciable length of time when it is impossible, or 
at least difficult, for a driver to determine with accura¬ 
cy whether a lighted object some distance ahead is mov ¬ 
ing or not. In the third place, if a stage were even par¬ 
tially off the highway and standing still, a driver, approach- 
/J\ ing it from the front and observing that other traffic was 
approaching from the opposite direction would have some 
opportunity of altering his speed or position on the highway 
on seeing that an approaching car was attempting to pass 
the intervening lighted object. These and probably many 
other reasons and circumstances might well be taken into 
consideration by the jury in determining whether there was 
negligence, in a given instance, in failing to pull entirely 
or partially off the highway where it was reasonably pos¬ 
sible to do so. Taking into consideration all of the cir¬ 
cumstances, we think that, upon this particular phase of 
the case, it was a question for the jury,j and that it could 
not be disposed of as a matter of law." Id., 71 P. 2d at 
167. (Emphasis supplied) 

It is clear beyond any doubt, therefore, that the trial court did not 

. i 

err in submitting to the jury the issue of proximate cause. 


I 

i 

! 

1 


n. The Trial Court was Correct in Refusing to Impute Mrs. Strick ¬ 
lins Negligence to Her Husband. 

It is pertinent, before undertaking a discussion on the merits of 
the present question, to ascertain clearly the position taken by appellant 
in the trial court. At all times appellant insisted that the negligence of 
Patricia be imputed to her husband as a matter of law (JA 8, 9-10; Tr. 
774-782, 827-828). There was not even the faintest suggestion that the 
issue be submitted to the jury. Consequently, before the judgment below 
can be reversed, appellant must show not only that the trial court was 
wrong in ruling as a matter of law that there was no imputation of negli¬ 
gence, but that this issue was not even within the province of the jury. 17 

Appellant argues that Mr. Stricklin was vicariously negligent 
merely because he was the sole titled owner of and passenger in the auto¬ 
mobile. The imputation is sought by virtue of agency doctrine resting 
on the contention, claimed to be at least presumptively correct, that 
since Mrs. Stricklin was without title, her operation of the vehicle was 
subject to her husband’s right to control. But registered title notwith¬ 
standing, the undisputed evidence was that the car was purchased with 
joint funds (JA 127, 128, 130A, 131) and, consequently, was co-owned. 

In Smith v. Doyle, 69 App. D. C. 60, 98 F. 2d 341 (1938), it was shown 
by uncontradicted evidence, that, although title to the car was in the de¬ 
fendant father’s name, the car was really purchased by his daughters 
with their own funds. Consequently, it was held as a matter of law that 

n In Louisville & Nashville R.R. Co. v. Parker , 242 U. S. 13 (1916) the Court agreed with appellant 
railroad that the lower court erred in holding as a matter of law that appellee was not injured in 
interstate commerce. But appellant at trial urged only that the jury be instructed that interstate 
commerce was involved. Mr. Justice Holmes ruled that since "the railroad did not ask to go to 
the jury, and the only ruling requested was properly denied, the judgment must stand." Numerous 
supporting authorities are collected in 4 C. J. S. , Appeal and Error, Section 304; 3 Am, Ju r. , Ap¬ 
peal and Error, Section 371., 
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the daughters and not the father were the true owners. Similarly in 
the case at bar, although Mr. Stricklin was nominally sole owner, he 
and his wife were really co-owners. 

i 

j 

The question therefore is whether, no other facts appearing, the 
law of Maryland bars recovery by an innocent passenger against a wrong- 

i 

doer because the plaintiff’s co-owner was negligently driving their auto¬ 
mobile. 

i 

! 

i 

The entire law of imputed negligence in Maryland is clearly set 
forth in Powers v. State, for Use and Benefit of Reynolds , 178 Md. 23, 

11 A. 2d 909 (1940). In discussing the doctrine of joint enterprise as a 

bar to recovery by plaintiff, whose intestate was a passenger in a car, 

I 

the court said: 

tT In order to impute the negligence of a driver 
of a motor vehicle to another occupant, in an action 
brought against a third party alleged to have been 
negligent, it must be shown that the relationship of 
the parties was that of partners, or principal and 
agent, or master and servant ." Id., 11 |A. 2d at 
912 (emphasis supplied). 

! 

i 

Clearly, the relationship between the decedents in the present case 
was not master and servant. The only question remaining then is whe- 

I 

ther as a matter of law Maryland would, by virtue of co-ownership or 
co-authority, declare them partners (engaged in a joint enterprise) and/ 
or principal and agent. 

i 

j 

It is fundamental that co-owners are not per se partners, Treiber 
v. Lanahan , 23 Md. 116, 133 (1865); Crane , Partnership, Section 12 
(1938), or principal and agent for each other. Thompson v. Bowman , 6 

l 

Wall. (U.S.) 316 (1867); 14 Am. Jur ., Cotenancy, Section 4. A passenger 
possessing equal authority to drive a vehicle is not engaged in a joint 

i 

i 

18 See also Mason v. Auto Finance Co .. 73 App. D.C. 284, 121 F. 2d 32 (1941). 
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enterprise with the driver, and the latter’s negligence is not to be im¬ 
puted as a bar to recovery, even though there be a common purpose in 
the journey. Melville v. State of Maryland to Use of Morris , 155 F. 2d 
440 (4th Cir. 1946) (applying Maryland law). In that case both parties 
were truck drivers. The truck was turned over to them by their employer, 
each to have equal authority and share in the driving. At the time of the 
collision with the second vehicle, plaintiff’s intestate was not driving. 

The lower court, as in the case at bar, instructed that the negligence of 
the driver could not be imputed to the passenger. Plaintiff received a 
verdict and judgment in its favor. On appeal the instruction below was 
held proper and the judgment affirmed. The court stated that equal au¬ 
thority to drive did not establish that ’’the one of the two who was not 
driving had any measure of control over, or responsibility for, the acts 
of the one who was driving. ” Id., at 443. 

Although co-ownership was lacking in the Melville case, the cardi¬ 
nal fact remains that control was equally shared. Not only is joint enter¬ 
prise lacking in such circumstances, but the theory is clear that a person 
possessing the joint right to drive has exclusive control of the vehicle 
when he exercises that right. 19 The refinements of title do not alter the 
realities of the situation nor effectively distinguish Melville. 


See Jenks v. Veeder Contracting Co " 177 Misc. 240, 30 N.Y.S. 2d 278, 281(1941), modified on 
other ground and affirmed 264 App. Div. 979, 37 N.Y.S. 2d 230 (1942). appeal dismissed, 289 
N. Y. 787, 46 N. E. 2d 848 (1943): 

" Since the property here was jointly owned, the husband having undertaken to 
u se it had domination of it and a legal right to control its operation. The joint 
owner could not, at all times, assume control of the vehicle in the course of its 
operation. When one joint owner is at the driving wheel and the vehicle is in 
motion on a highway it is enough to say that the other joint owner is not then in 
control of its operation and is not then in a position to assert control, and assertion 
of control or direction as to operation could properly be resisted by the joint owner. 
Whatever might ultimately be done in a law court in the event of a disagreement 
as to use of the vehicle, resulting in a sale or disposal of the property, the high¬ 
way would be the wrong place to make the assertion of a partial right to control. 

In the nature of things a vehicle is controlled only by one person at one time, and 
rights flowing from joint ownership must be divisible in point of time. Certainly 
assertion of such rights in the course of operation is not timely, nor in the interest 
of public safety. (Continued) 
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In Tobin v. Hoffman , 202 Md. 382, 96 A. 2d 597 (1953), plaintiff 
sued the driver of the car in which she was an occupant as well as the 

. i 

driver and owner of the other colliding vehicle. There was some evi- . 
dence that plaintiff was a partner of the driver of the car in which she 
was a passenger, and the undisputed testimony established that the car 
was partnership property. The trial court directed a verdict against 
plaintiff, holding, inter alia, that the driver 1 s negligence was imputable 
to her. ! 


The collision in that case occurred in the District, and the law of 

this jurisdiction was applied. But a reading of the Tobin case makes it 

i . 

crystal-clear that the Maryland law would bring about the identical re¬ 


sult. 
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In an opinion by Chief Judge Sobeloff the imputation of negligence 
as a matter of law was rejected. Partnership between plaintiff and driver 
was assumed for purposes of appeal, and the court further stated (96 A. . 
2d at 601) that the negligence, if any, of the driver was committed within 

• i 

j 

the scope of partnership business. Yet the court denied "that the mere 
existence of partnership and common purpose in the journey render in¬ 
evitable an imputation to her [plaintiff] of Hoffman's [the driver's] neg¬ 
ligence, if any. Tt Id., at 600. Notwithstanding that the car was partner¬ 
ship property, and thereby jointly owned, the court said that "Before 
Hoffman's alleged negligence may be imputed to plaintiff, there must be 


"Parties having equal legal title to a motor vehicle cannot be permit- 
ted to contend for the wheel in moving traffic and hence the imputation of 
n egligence to the joint owner present upon die theory of equal legal right 
to domination or control is untenable when applied to the frets in this case." 

Followed in Christensen v. Hennepin Trans. Co ., 215 Minn. 394, 10 N. W. 

2 d 406 (1943) (wife co-owner and passenger not barred by husband driver's 
negligence). 

20 The only District authority cited on die issue of joint enterprise was National Tracking & Storage Co . 
v. Driscoll , 64 A. 2d 304, 305(D.C. Mun. App. 1949), which recognizes the same test for joint 
enterprise, i>e., right to control, as established in Maryland by Powers v. State , supra . Also die 
Tobin case, at 96 A. 2d 600, articulates matters of policy In respect to substantive law, unsupported 
by District citations, which clearly evince the Maryland court's views. 
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a finding that she could exercise, or in fact exercised, control over the 
car’s operation. ” Jd. After stating the test of joint enterprise (mutual 
right to control), the court stated in succinct language: 

’’This is at most a matter in the jury’s realm; 
the Court should not declare as a matter of law that 
there was such control. ” Id. 21 

The Court then said: 

’’Paramount in the finding of a joint enterprise 
between a driver and a passenger is the mutual right 
of control, which confers upon each joint adventurer 
a substantial power to ’steer the ship’, so to speak. 

This is not a matter which should turn upon refine- 
ments of title, nor even solely on calculated possi¬ 
bilities of financial enhancement envisioned as the 
fruit of the journey, but rather upon the realities of 
the situation. Decisive in such a case is whether or 
not the passenger has a right to impose on the driver 
his views with respect to the vehicle’s operation; and 
whether, enjoying such a power the adventurer failed 
to exercise it, or did, but negligently so. ” 

* * * * 

’’Considering the sudden nature of the accident, 
prior to which Hoffman’s operation of the car gave no 
indication of negligence or reason for Mrs. Tobin to 
anticipate harm, and the fact that Mrs. Tobin was not 
herself a driver, but was learning how to drive an auto¬ 
mobile, a jury could reasonably conclude that under the 
circumstances she had no right or duty to intervene. ” 

Id. (emphasis supplied). 22 

A similar jury-finding was permissible in the case at bar due to 
the failure of illumination on the rear of the bus, the inoperative street 

TL - 

The Tobin case does not undermine the authority of the Melville case, supra . Tobin deals with a 
case where the plaintiff-passenger and driver are partners , one being the agent of the other. In this 
situation the question of imputation is one of fact. Melville , on the other hand, deals with a situa¬ 
tion where the parties merely have equal authority but are not agents for each other. In that case 
the law does not permit imputation. The case at bar is like Melville in that co-ownership does not 
in itself create mutual agency. 

Obviously, this is not a strictly vicarious theory but takes into consideration the personal circumstances 
of the passenger. 
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lights, the resulting deceptive circumstances, and the rise in the road, 
which the jury could find was obstructive to vision. The jury did not 
find Mr. Stricklin personally negligent Indeed, defendant, after plead- 
ing contributory negligence on his part, did not even request an instruc¬ 
tion on that ground. Further, the deceased husband is "presumed to 
have done all that prudence and care required of" him "to avoid the ac¬ 
cident, " Campbell v. District of Columbia , 64 App. D. C. 375, 376, 78 
F. 2d 725, 726 (1935), and this presumption "rises to the dignity of ev¬ 
idence. " United States v. Fotopulos, 180 F. 2d 631, 637 (9th Cir. 1950). 

i 

I 

If, in Maryland, the negligence of a driver is not imputable as a 
matter of law to his co-partner who is present as a passenger in the ve¬ 
hicle owned by, and driven within the scope of, the partnership (the Tobin 
case), that law certainly does not demand an imputation where the par¬ 
ties are merely co-owners of the vehicle. The relationship of husband 
and wife does not modify this result. Sklar v. Southcomb, 194 Md. 626, 

72 A. 2d 11 (1949). j 

i 

i 

! 

Assuming, arguendo , that Mr. Stricklin was the sole owner of the 
car, the question then becomes one of agency only, and the same con- 

i 

elusion obtains in Maryland. 

! 

Appellant relies upon Powers v. State, supra , as demanding an im- 

i ' * 

putation in this case. However, that case is contrary to its position. The 
suit there was on behalf of a passenger . against the owner-occupant (Pow¬ 
ers) and the driver (Coffman) of the same car. The jury considered all 
the issues (including the responsibility of the owner) and rendered ver¬ 
dicts against the defendants. The Maryland court affirmed the judgments; 

* * i * 

and, in respect to the owner's liability, declared: 

! 

i • . 

"It is well established that the owner of an auto¬ 
mobile, who is riding in it while driven by another, is 
not relieyj^o^responsibility because he is not person- 
ally-atr^ie wheel, when he tacitly assents to the man ¬ 
ner in Wikch it is driven. At the trial of this case, 
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Powers testified that he put his key in the switch of 
the car, and assented to a suggestion that Coffman 
be allowed to drive [the evidence showed that Pow¬ 
ers had been drinking heavily]. There is no ques¬ 
tion that Coffman [who was also drinking] was oper¬ 
ating the car on behalf of Powers. If the owner of a 
car either requests or allows another person to drive 
while he is occupying it, his request or permission 
will not of itself exclude his right of control. The 
owner has the right and the duty to prevent, if pos ¬ 
sible , the driver from operating the machine in a 
reckless manner. If the car is negligently opera¬ 
ted, it is presumed that the owner consented to the 
negligence. Therefore, in the absence of proof that 
he abandoned the right of control, he is liable for any 
damage resulting from the negligence of the driver. 

.Randolph v. Hunt, 41 Cal. App. 739, 183 P. 358; 

Harris v. Boling, 132 Okl. 17, 269 P. 274; Rodgers 
v. Saxton, 305 Pa. 479, 158 A. 166, 80 A. L. R. 285, 

289; 5 Berry, Law of Automobiles, 193; 5-6 Huddy, 

Automobile Law, sec. 749. " (emphasis added) 23 

In the case at bar, the evidence is contrary to the assertion that 
Mr. Stricklin "assented to the manner" in which the car was driven or 
that he could have possibly avoided this fatal accident. That portion of 
Powers sounds in personal rather than vicarious negligence and resem¬ 
bles the thinking in Tobin in respect to the right of controL There is 
no evidence of any sustained act of negligence on Mrs. Stricklin’s part 
that afforded the opportunity for Mr. Stricklin to act. Again the unrebut¬ 
ted presumption of due care on the part of the deceased-husband is op¬ 
erative. In Powers , as in Randolph v. Hunt , which it cites, there was 
affirmative evidence of sustained recklessness while the owner-occupant 
was passive. 24 


23 

Of course, the Powers case deals with vicarious liability rather than imputing negligence so as to 
bar recovery. Absent joint enterprise, no Maryland automobile case has been found which bars 
an owner-passenger from recovery through transferred negligence. 

24 

Harris v. Boling , cited in Po wers , does not recite any of the facts. 
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More revealing is the Powers citation with approval of Rodgers v. 
Saxton, 305 Pa. 479, 158 Atl. 166 (1931) after the closing statement that 

■ • ■■ i 

liability of the owner will follow "in the absence of proof that he abandoned 
the right of control...." In that case, plaintiffs were husband and wife, 


bound for vacation. The wife was the sole owner of, and passenger in, 

i 

a car driven by her husband which collided with defendant's vehicle. The 

i 

jury found the husband contributorily negligent but rendered a verdict 
for the wife in her case. The wife appealed to the supreme court after 
the intermediate court reversed the judgment below on the ground, inter 
alia, that the husband's negligence was imputable to her as a matter of 

i 

law on agency principles. The supreme court reversed and reinstated 

| 

the lower court's judgment, holding: 


"A joint or shared control of an automobile in 
which one is riding as a passenger does not necessar¬ 
ily arise from the passenger's marital relationship with 
the driver or from the fact that the passenger is the 
car's owner. The inference that the owner of the car 
was the bailor and the driver was the bailee is an equal¬ 
ly logical inference, and upon a rule for judgment n. o. v., 
the plaintiff must be given the benefit of every fact and 
inference of fact pertaining to the issues involved which 
may be reasonably deduced from the evidence .... 

Mrs. Rodgers' presence in the car does not exclude, as 
appellee contends the theory of bailment. . . There is 
no rule of law which makes a bailment terminable upon 
the bailor's sharing with the bailee the use and enjoy¬ 
ment of the subject of the bailment. " Jd., 158 Atl. at 
168. 25 ■ 


Maryland likewise refuses to, impute the negligence of a bailee to 

. i 

the bailor so as to bar the latterfrom recovering against a negligent 
third party. Sklar v. Southcomb , supra ; Price v. Miller, 165 Md. 578, 
169 Atl. 800 (1934). It is submitted, therefore, that the law of Maryland, 

i 

i 

— i 

25 

It is wholly immaterial that the Rodgers case also relied on the fact that the husband-driver was pre¬ 
sumably the head of the household. The point is that since neither husband nor wife was involved 
in Powers , that case could not have cited Rodgers for that proposition. 


I 

I 
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on the mere facts shown in the case at bar, indulges no presumption of 
agency so as to bar a recovery on behalf of an innocent owner-passenger 
against a wrongdoer. At the very most, an inference of agency may re¬ 
sult; but, since appellant did not request submission to the jury, he can¬ 
not now complain. Wallace v. Fowler , 183 Md. 770, 36 A. 2d 691 (1944), 
another actual agency case holding the defendant-owner liable for his 
driver's negligence, does not in any way modify Powers . 

The law of the District of Columbia certainly does not go any fur¬ 
ther than Maryland. Baber v. Akers Motor Lines , _App. D. C. _, 

215 F. 2d 843 (1954), clearly militates against a presumption of agency 
arising from the mere presence of the owner in his car. The owner in 
that case loaned his car to his wife who, after visiting friends at a res¬ 
taurant, secured one Baker to drive her home. There was some evidence 
that the wife almost immediately went to sleep and remained so until the 
collision with defendant's truck. Husband and wife sued defendant, who 
counterclaimed against both for property damage. The trial court ruled 
as a matter of law that Baker, the driver, was the wife’s agent, and that 
his negligence was imputable to her. The jury found Baker negligent; 
and, accordingly, rendered verdicts against the husband and wife on 
their claims and for the defendant on its counterclaim. 

■4 

On appeal, this Court reversed the judgments and granted a new 
trial on the wife's complaint against the defendant and the latter's claim 
against her. The Court declared: 

"It is true the evidence without contradiction 
shows that Baker was Mrs. Baber’s agent to drive 
her home; but an agency which results in imputing 
to the principal who is an occupant of the car the 
agent's negligence in driving, is not so simply es¬ 
tablished. Agency with this consequence involves 


26 

The husband's liability as owner under the Financial Responsibility Act was clear and does cot here 
concern us. Maryland does not have such a statute. 
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i 

i 


retention by the principal of the right to control and 
direction . . . And this right of control and direc¬ 
tion has to do with the operation of the car, not 
merely with control of the destination. ** Id. , at 
845 (emphasis supplied). 


It was held that the presence or absence of the right to control was for 
the jury to decide, not the trial court. 

i 

i 

It is immaterial that the wife in Baber was not the owner of the 
car. The husband, who was the owner, loaned it to her. The husband 
was not a passenger in the car. As bailee, in the absence of her hus- 

i 

band, the wife was in the same common law position with respect to 

third parties as the owner would be if he were present. Therefore, it 

may be assumed that, insofar as common law principles are concerned, 

Baber is a controlling District authority. Notwithstanding that the wife 
—— 

was an occupant of the car, this Court said that "an agency which results 
in imputing to a principal who is an occupant of the car the agent 1 s negli- 

i % 

gence in driving, is not so simply established. " j The burden of proving 
agency is, therefore, upon the defendant who claims it; and the presence 

of the owner in the car as a passenger does not invoke a ritualistic pre- 

i 

sumption of agency so as to bar that owner froma recovery. 


This Court* s Per Curiam decision in Beck v. W. V. & M. Coach 
Co. , _App. D. C. _, 220 F. 2d 830 (1955), which cites Baber , does 

j ... 

not alter this result. No presumption of agency is even suggested in 

i 

that opinion. The accident in that case occurred in Virginia . The un¬ 
disputed evidence showed, and the trial court found, that the owner had 
recently undergone an eye operation; and that, as a consequence, her 
sister acted as her chauffeur taking her about on her business. Trial 
court* s findings. Brief for Appellant and Joint Appendix, 61A-62A, Beck 
v. W. V. & M. Coach Co ., No. 12,209. The opinion of this Court in that 

case reflects these unquestioned facts which distinguish it from the case 

i ' 

at bar. 
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Appellant’s position, that the presence of the sole owner in his car 
raises a presumption of agency, should be forthrightly examined in the 
light of its consequences in cases similar to the one at bar. Both of the 
occupants of the car are dead as a result of appellant’s negligence, albeit 
Mrs. Stricklin’s negligence concurred. The true facts as to whether or 
not there was a right to control will never be known. It is one thing to 
shift the burden of going forward with the proof to a live party who, if 
anyone, is in possession of the facts necessary to rebut that presumption. 

If he cannot rebut it, the result may be just. 27 But to shift the burden to a 
dead party is to pre-determine the result in most cases. The basic ques¬ 
tion is: Upon whom should the risk of no proof fall? In this class of case, 
it is a miscarriage of justice to place that risk upon a decedent who, ad¬ 
mittedly, was free of any negligence. It is not just that the negligent de¬ 
fendant benefit by the enforced absence of evidence. 

The question of ’’whether there is sufficient evidence to take the 
case to the jury must be determined according to our law” (i. e., the law 

of the forum). Boland v. Love , _App. D. C. _, 222 F. 2d 27, 31 (1955); 

Molinaro v. Scott Brothers, Inc ., No. 12, 647, decided Dec. 8, 1955; 

Tobin v. Pennsylvania It Co ., 69 App. D. C. 262, 100 F. 2d 435 (1938). 

As Wigmore states, the problem of determining upon whom the burden of 
proof falls ”is merely a question of policy and fairness based on experi¬ 
ence in different situations. ” 9 Wigmore , Evidence , Section 2486, at 
275 (3d ed. 1940). That is a matter for this Court, the law of the forum, 
to decide. It is submitted that ’’policy and fairness” are hostile to appel¬ 
lant’s position. 


I 


27 

All of the cases cited by appellant, with the exception of Watt v. United States , 123 F. Supp. 906 
(E. D. Ark. 1954), involve accidents where there was at least one occupant of the car available to 
testify. In Watt , although all of the occupants were killed, the court refused to indulge any pre¬ 
sumptions and said the matter was wholly one of fact. 
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CONCLUSION 

i 

I 

i : 

For the foregoing reasons it is respectfully submitted that the issues 
of negligence and proximate cause were properly submitted to the jury and 
that the trial court was correct in refusing to impute Mrs. Stricklin's neg¬ 
ligence to her husband as a matter of law. The judgment below should, 

' 

therefore, be affirmed. 

Respectfully submitted, 

i 
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SUMMARY OF POINTS ON REBUTTAL 

i 

I. Appellees’ recitations of the evidence, their assumptions of fact 

i 

and conclusions are unrealistic and baseless. The liberties taken with the 
evidence is the very essence of this claim. The case fails upon objective 
perusal of the testimony. I 

i 

H. Authorities cited by appellees on the issues of negligence and 
proximate cause are not pertinent. 

I 

m. The company rule was properly excluded from evidence. 

IV. (a) The trial court’s instruction on imputed negligence was clear- 

i 

ly erroneous. 




(b) The evidence does not support appellees’ claim of co-owner- 
ship. 

(c) In any event, there is no exception in the case of co-owner¬ 
ship. 

I. The ’’Factual” Statement of Appellees is Unrealistic and 
Lacking in Foundation and Evidential Support. _ 

The legerdermain with which appellees’ claim has been prosecuted 
from the outset is undoubtedly borne of desperation induced by the factual 
situation with which they were confronted. The theme of confusion which 
served so well to get this case to the jury and which resulted in a verdict 
and judgment which is completely unwarranted, upon any just or objective 
view of the facts or the law, has been carried over into appellees’ presen¬ 
tation to this Court. In appellant’s view, brief comment upon the evidence, 
in supplement to that contained in appellant’s brief, is warranted. 

The immateriality and consequent ineffectiveness of the testimony 
of appellees’ expert witnesses has been pointed out in appellant's brief. 

In addition thereto appellant takes exception to several "factual” state¬ 
ments contained in appellees’ brief. On page 3 they state: "Buses cus¬ 
tomarily used this shoulder in taking on or discharging passengers" (De¬ 
fendant’s Inspector: J. A. 241). Inspector James certainly did not testify 
to that effect although he did state that the bus stop sign there indicated 
"... a regular stopping point for the bus for loading and unloading ..." 
(J. A. 241). The testimony was that this particular shoulder was not 
customarily used, although some of the others along Old Georgetown 
Hoad were (J. A. 219, 222). Appellees state at page 3 that appellant’s 
bus was ”... one of the oldest types in use . . . ”. Even though such a 
remark is of weight only as an invitation to prejudice (since it can have 
no evidential bearing upon the fitness of this particular bus) it is inter¬ 
esting to note that the record contains no such testimony. On page 4 
appellees state that Officer Hurd testified that "the bus itself was not 


visible for hundreds of feet"; and concluded that "This was the situation 
which confronted the Stricklins as they drove north on Old Georgetown Road. 
Officer Hurd testified in response to the Court T s question: 

"The Court: So you don't know whether you, without 
the rescue squad, and the lights that were concomi¬ 
tant at the time, you don’t know whether you could have 
seen it or not, do you? The Witness: No, sir. " (J. A. 

78) 

Officer Dutrow testified that he could notice the bus and its interior lights 
as he approached after the accident from a considerable distance (J. A. 

24). 


The "very slight" (J. A. 23) rise in Old Georgetown Road "several 
hundred feet" away is converted into an excuse for the failure to see the 
bus by appellees; however, the testimony is that this rise was at least 
3 80 to 400 feet away and that it did not appreciably interfere with vision 
(Officer Dutrow, J. A.23) At J. A. 42: 

"The Court: All right, hand it [a photograph] 
back. That is where the dip starts, isn’t it? The 
Witness: Yes, sir. 

The Court: How far would you say that white 
car, as depicted in this No. 6, would be from the 
accident ? The Witness: Several hundred feet — 
five, six hundred feet, I would say, rough estimate. 

* * * * 

"The Court: The dip is so slight that it does not 
seem to me to be material. 

Mr. Bress: The dip is sufficient to affect one’s 
view coming up the dip, as far as seeing things ahead. 

Mr. Horning: The officer has said that was not 
true, and I object to your volunteering statements like 
that before the jury. 

The Court: The officer has not testified about that, 
at all. The officer has not testified to that. " 

But Officer Dutrow did so testify at J. A. 23. 


In footnote 7, page 7, appellees state that appellant changed its en¬ 
tire theory of defense. The record, upon a fair reading, will demonstrate 
the falsity of that statement. In order to provide a basis for the only ex¬ 
pert testimony which appellees could have obtained, they themselves took 
the position that the material element was mechanical force. No greater 
testimony of the persuasiveness of counsel for appellees could be found 
than the transcript which sets forth his extensive effort in convincing both 
trial court and jury that appellant’s contention really was that the sheer 
force of this collision vibrated that little fuse in the same manner that it 
was shaken when he threw it down like a baseball against the floor. When 
caught with the unreasonableness of this attempt he naively charges that 
appellant changed its defense at mid-stream. 

Equally unreasonable was the attempt to discredit the opinion of Mr. 
S avage by confronting him with his oral deposition and the question pro¬ 
pounded therein as to whether he knew for certain what caused the fuse 
to blow. The lack of inconsistency of a negative answer to that question 
and an affirmative opinion is manifest (J. A. 176-191). 

On page 9 appellees’ attempt to convert the admission of the bus 
driver that he did not inspect the bus lights before he took it out into testi¬ 
mony that this inspection was not made at all. 1 It was not the operator’s 
duty to inspect. The maintenance man testified without equivocation that 
he inspected this bus immediately prior to its leaving the terminal an hour 
or so before the collision (J. A. 196). 

Likewise appellees’ reference to the rt dead battery” at page 9 is cal¬ 
culated to mislead the Court because the testimony clearly shows that that 
condition had been remedied on the day before the accident and that the bus 
had been found to be fit for service (J. A. 202). 


The operator’s answer to that question was cut short by counsel for appellees (J.A. 232). 


Appellees T contention that a deceptive condition confronted the Strick¬ 
lins as they approached the bus on that fateful night is made of whole cloth 
and the facts do not bring their case within the criterion of the cases re¬ 
lied upon. There was no sudden stop of the bus. The bus was not dark 
in color or obscure as was the vehicle in Robert v. Wells , 170 Md. 367, 

184 A. 2d 923 (1936), nor did it block the roadway so as to prevent pas¬ 
sage. There was no mist or fog and no oncoming vehicles which would 
have temporarily blinded Mrs. Stricklin. The roadway was level and 
straight. What actually occurred is demonstrated with clarity far beyond 
the power of written word by the photographs which are attached hereto 
as an appendix. If there is ever a situation devoid of unique or deceptive 
circumstances this is it. Appellees nevertheless cite Marshall v. Sellers , 
188 Md. 508, 53 A. 2d 5 (1946), wherein a truck that was disabled by a 
blown fuse was struck while on a highway with no lights and no flares at 
12:30 A. M. On appeal the court said at page 513: 

tT Yet, though he was only a few hundred yards from 
Chester, and only about a mile east of Stevensville, where 
he could have looked for help, he climbed into the truck 
. about 8:30 P. M. and went to sleep. There is no question 
that the evidence warranted a finding of primary negligence. " 

In Robert v . Wells , supra, a truck covered with a dark canvas was left on 
the highway without any lights at all on a dark, hazy, misty night and the 
oncoming car was blinded by the bright lights of a vehicle approaching 
from the opposite direction. 

In Lashley v. Dawson , 162 Md. 549, 160 Atl. 738 (1932) a bus was 
pulled squarely across the roadway; its interior lights turned out; in a 
position so that its rear lights could not be seen and the operator, although 
he saw the approaching car, did not blow his horn. 

In Miles v. Webb, 162 Md. 269, 159 Atl. 782 (1932) a truck was 
stopped on a highway usually travelled by fast moving traffic without any 


In footnote 7, page 7, appellees state that appellant changed its en¬ 
tire theory of defense. The record, upon a fair reading, will demonstrate 
the falsity of that statement. In order to provide a basis for the only ex¬ 
pert testimony which appellees could have obtained, they themselves took 
the position that the material element was mechanical force. No greater 
testimony of the persuasiveness of counsel for appellees could be found 
than the transcript which sets forth his extensive effort in convincing both 
trial court and jury that appellants contention really was that the sheer 
force of this collision vibrated that little fuse in the same manner that it 
was shaken when he threw it down like a baseball against the floor. When 
caught with the unreasonableness of this attempt he naively charges that 
appellant changed its defense at mid-stream. 

Equally unreasonable was the attempt to discredit the opinion of Mr. 
S avage by confronting him with his oral deposition and the question pro¬ 
pounded therein as to whether he knew for certain what caused the fuse 
to blow. The lack of inconsistency of a negative answer to that question 
and an affirmative opinion is manifest (J. A. 176-191). 

On page 9 appellees’ attempt to convert the admission of the bus 
driver that he did not inspect the bus lights before he took it out into testi¬ 
mony that this inspection was not made at all. 1 It was not the operator’s 
duty to inspect. The maintenance man testified without equivocation that 
he inspected this bus immediately prior to its leaving the terminal an hour 
or so before the collision (J. A. 196). 

Likewise appellees’ reference to the T, dead battery” at page 9 is cal¬ 
culated to mislead the Court because the testimony clearly shows that that 
condition had been remedied on the day before the accident and that the bus 
had been found to be fit for service (J. A. 202). 


The operator's answer to that question was cut short by counsel for appellees (J.A. 232). 
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II. Appellees* Liability Cases Are Not Pertinent . 

Appellees’ contention that a deceptive condition confronted the Strick¬ 
lins as they approached the bus on that fateful night is made of whole cloth 
and the facts do not bring their case within the criterion of the cases re¬ 
lied upon. There was no sudden stop of the bus. The bus was not dark 
in color or obscure as was the vehicle in Robert v. Wells , 170 Md. 367, 

184 A. 2d 923 (1936), nor did it block the roadway so as to prevent pas¬ 
sage. There was no mist or fog and no oncoming vehicles which would 
have temporarily blinded Mrs. Stricklin. The roadway was level and 
straight. What actually occurred is demonstrated with clarity far beyond 
the power of written word by the photographs which are attached hereto 
as an appendix. If there is ever a situation devoid of unique or deceptive 
circumstances this is it. Appellees nevertheless cite Marshall v. Sellers , 
188 Md. 508, 53 A. 2d 5 (1946), wherein a truck that was disabled by a 
blown fuse was struck while on a highway with no lights and no flares at 
12:30 A. M. On appeal the court said at page 513: 

”Yet, though he was only a few hundred yards from 
Chester, and only about a mile east of Stevensville, where 
he could have looked for help, he climbed into the truck 
about 8:30 P. M. and went to sleep. There is no question 
that the evidence warranted a finding of primary negligence. ” 

In Robert v . Wells , supra, a truck covered with a dark canvas was left on 
the highway without any lights at all on a dark, hazy, misty night and the 
oncoming car was blinded by the bright lights of a vehicle approaching 
from the opposite direction. 

♦ 

In Lashley v. Dawson , 162 Md. 549, 160 Atl. 738 (1932) a bus was 
pulled squarely across the roadway; its interior lights turned out; in a 
position so that its rear lights could not be seen and the operator, although 
he saw the approaching car, did not blow his horn. 

In Miles v. Webb , 162 Md. 269, 159 Atl. 782 (1932) a truck was 
stopped on a highway usually travelled by fast moving traffic without any 
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rear lights, and approaching bright lights blinded the automobile driver. 

In Frederick & Baltimore Transit Co . v. Mumford , 154 Md. 8, 139 
Atl. 541 (1927) a truck without rear lights was stopped ( as to block 1/3 
of the roadway) so that its driver could sleep. There was rain and fog on 
a dark night and the intervention of oncoming bright lights. 

In Brooks Transp. Co . v. McCutcheon , 80 U. S. App. D. C. 406, 154 
F. 2d 841 (1946) a directed verdict was held properly refused because the 
evidence was conflicting as to whether the truck was lighted as required 
by law or was "in the foggy and rainy condition of the weather, invisible 
to the driver of the oncoming truck until too late to avoid the collision". 

In Sears v. Beverly , 171 F. 2d 659 (4th Cir. 1948) negligence was found 
against defendant who was: 

"Attempting after dark, to tow a disabled truck heav¬ 
ily loaded and swaying back and forth at the end of a twenty 
foot chain, half-way across the State of Maryland. It is un¬ 
disputed that neither truck had the required clearance lights; 
and, although there is dispute here, the testimony strongly 
suggests that the towed truck did not have headlights burn¬ 
ing, in which event it could not have been seen from ahead at 
all." page 661. 

These cases just do not stand analysis in view of the factual situation 
presented here. 

Similarly appellees' citations to support their claim that the fact some 
of the lights were out on the back of the bus after it was smacked and smash¬ 
ed by the automobile should be competent to prove that they were out at the 
time of or before the collision are inapplicable. In Spund v. Myers , 67 
App. D. C. 135, 90 F. 2d 380 (1937) witnesses who saw the automobile 
making a turn immediately after a collision with a pedestrian said its 
lights were out. There was no intervening circumstance which could ac¬ 
count for any change of condition as there is in this case. There was no 
damage to the vehicle to account for the lights being out. The Tobin v. 
Hoffman case, 202 Md. 382, 96 A. 2d 597 (1953), cited Spund, however, 


the Court said: 


Tt Nor can we be oblivious to the testimony of Hoff¬ 
man that there were no lights on the taxicab prior to the 
collision . . . (reference to the Spund case) ... At 
least it is evidence constituting more than a scintilla 
as to negligence. " 2 (Emphasis added.) 

HI. The Company Rule Was Properly Excluded . 

The exclusion of appellants company rule was entirely proper in 
view of a full consideration of the reported cases. Negligence vel non 
is to be determined according to standards of law. It is commendable 
for organizations to exact from their employees standards higher than 
those required by law. Safety in that way is promoted. They should not 
be penalized by having this exaction turned to their detriment. They are 
not to be judged by self imposed standards. A contrary view would result 
in the absurdity of having a different standard of law with respect to each 
of three buses owned by different companies proceeding down Pennsyl¬ 
vania Avenue, each involved in an identical accident at similar times. The 
most careful company would be held to a stricter accountability than would 
its competitors. Fonda v. St. Paul City Ry. Co ., 71 Minn. 438, 74 N. W. 
166 (1898); Chicago B. & Q. R. Co . v. Lampman , 18Wyo. 106, 195 Pac. 
533 (1909); Longacre v. Yonkers R. Co ., 236 N.Y. 119, 140 N.E. 215 

(1923); Wardwell v. Crescent Motors Inc ., _Ala. _, 69 So. 2d 414 

(1953); Illinois Cent. R. Co . v. Downs , 122 Ill. App. 545 (1905). Hoff ¬ 
man v. Cedar Rapids M. C. R. Co. , 157 Iowa 655, 139 N.W. 165 (1912); 
Hart v. Cedar Rapids & M. C.R. Co ., 109 Iowa 631, 80 N.W. 662 ( ); 

Q T Keefe v. Eighth Ave. R. Co. , 33 App. Div. 324, 53 N. Y. S. 940 ( ); 

Virginia Ry. & Power Co. , v. Godsey , 117 Va. 167, 83 S. E. 1072 (1915); 
Louisville Ry. Co . v. Gaugh , 133 Ky. 467, 118 S.W. 276 (1909); and 


2 The full quote puts quite a different meaning on the Tobin case than appellees would attribute to it 
at page 14 of their brief. 


Louisville & N. R. Co . v. Stedham’s Admx. , 187 Ky. 139,218 S.W. 460 
(1920). 

The cases sustaining appellees’ contention for the most part stem 
from the reliance cases; i. e., where one who knows of a particular rule 
is injured because he was induced to rely upon the procedure prescribed 
by the rule. Washington Hailway Co. v. Downey, 40 App. D. C. 147. 

IV. The Trial Court’s Ruling on Imputed Negligence Can- 
not be Justified. _ 

Appellees’ argument that appellant is precluded from contesting the 
accuracy of the trial court’s instruction that the negligence of Patricia 
Stricklin could not be imputed to her husband as a matter of law because 
of its contention that as a matter of law the negligence should be imputed 
is novel. Would appellees contend that appellant should pay the judgment 
even though not legally obligated to do so merely because of such a tech¬ 
nicality? Appellant’s objection to the charge as given is sufficient to 
protect its interest should this Court find that, in law, that particular 
charge is erroneous. 

Appellees contend that Mr. and Mrs. Stricklin were co-owners of the 
automobile involved and conclude therefrom that the well established line 
of cases requiring imputation is not applicable. First, there is no evi¬ 
dence in this record from which one would be justified in concluding that 
Mr. and Mrs. Stricklin were joint owners. It was stipulated that the auto¬ 
mobile was registered and titled in the name of James Stricklin alone 
(J. A. 252-3). In an attempt to overcome these admitted facts, appellees 
introduced testimony to the effect that the automobile which was traded in 
towards the purchase of this particular Henry-J automobile was purchased 
with the funds of Mr. Stricklin as well as with funds which Mrs. Stricklin 
earned prior to the birth of the first of her three children (J. A. 127-128). 

It was not shown when that first automobile was purchased or who was its 
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titled owner. It was not shown how much Mrs. Sticklin was supposed to 
have contributed. The evidence on this score was as inconclusive as testi¬ 
mony can be. It was certainly not definite enough to overcome the pre¬ 
sumption of ownership by James Stricklin which flows from the title and 
registration. In the absence of joint ownership appellees will have to con¬ 
cede imputability in view of the authorities. They seek to escape by rely¬ 
ing upon a fancied exception in the case of joint ownership. The cases re¬ 
lied upon by appellees certainly do not support their claim. The presump¬ 
tion applied in Powers v. State , 178 Md. 23, 11 A. 2d 909, (1940), is clearly 
contrary to appellees T position. In that case, the court discussed joint ven¬ 
ture (the quote in appellees’ brief is taken from that section) but in discuss¬ 
ing imputability said at page 911: 

’’Therefore, in the absence of proof that he [ owner] 
abandoned the right to control, he is liable for any damage 
resulting from the negligence of the driver. ” 

In Melville v. State , 155 F. 2d 440, 443 (4th Cir. 1946) the parties were 
not owners and no owner was present in the vehicle. The court held that 
the evidence did not establish that the non-driver had any measure of con¬ 
trol over the driver not that ’’equal authority to drive did not establish that 
the one of the two who was not driving had any measure of control over, or 
responsibility for, the acts of the one who was driving,' ” as stated in ap¬ 
pellees’ brief at page 24. 

Jenks v. Veeder Contracting Co ., 177 Misc. 240, 30 N. Y. S. 2d 278 
(1941) was decided upon the theory that the husband is presumed to be the 
master of the household. That presumption is held by some other courts 
as well to negative the presumption of control in the owner wife. It is a 
recognized exception which is not applicable here. 

\ 

As counsel for appellees points ou^the Tobin v. Hoffman case, 202 
Md. 382, 96 A. 2d 597 (1953) involved a District of Columbia accident and 
therefore did not apply Maryland law. Appellees derive great comfort from 
that opinion without justification. In that case plaintiff was a passenger in 
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an automobile driven by Hoffman, a partner of her husband’s The court 
assumed that the automobile was partnership property and that Hoffman, 
and Mr. and Mrs. Tobin were all partners. Hoffman’s negligence was 
said to bar her recovery because they were partners and because they 
were on a joint venture. The court held that the mere fact of partner¬ 
ship does not give rise to joint enterprise. The court’s discussion leaves 
no doubt but that it was concerned with questions of joint venture rather 
than imputability based upon an ownership relation. It correctly concluded 
that the existence of a joint venture was a jury question. On the issue of 
imputability, the court correctly declined to impute Hoffman’s negligence 
to plaintiff expressly by reason of the well recognized exception that: 

’’The doctrine of imputed negligence has no applica¬ 
tion, however, to actions brought by the master against 
the servant to recover for injuries suffered by the former 
as the result of the latter's actionable negligence. 

* * * * 

"But it would offend justice and right to impute the 
negligence of a servant to his master and thus exempt 
him from the consequences of his own wrong-doing where 
the negligence proximately causes the injury to a master 
who is without personal fault. ” Rollison v. Hicks, 233 
N. C. 99, 63 S. E. 2d 190 (1951). 

Shaker v. Shaker , 129 Conn. 518, 29 A. 2d 765 (1942); Bostrom v. 
Jennings , 326 Mich. 146, 40 N.W. 2d 97 (1949); Prauss v. Adam ski, 195 
Ore. 1, 244 P. 2d 598 (1952). 

The language quoted from the Tobin case in appellees’ brief is taken 
from the discussion of the principles of joint venture and is not pertinent 
here. The language concerning imputed negligence is related to a partner’s 
claim against another partner and for that reason is not inconsistent with 
the Powers case. 

Appellees did not treat Wallace v. Fowler , 183 Md.770, 36 A. 2d 
691 (1944). In that case the facts and the result leave little question with 
respect to the law of Maryland on imputed negligence. 
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The reported cases are clear that even in the case of joint ownership 
the negligence of the driver is imputed to an owner who is present with a 
legal right to a voice in the control or to a share in the control. Teston 
v. Tompkins , 77 JT. Supp. 823 (D. La. 1948); Matheny v. Central Motor 
Line , 233 N. C. 681, 65 S. E. 2d 368 (1951); Moore v. Sidles , _ Colo. _, 
274 P2d 311 (1954); Gary Rys. Co. v. Michael , 109 Ind. App. 672, 34 
N. E. 2d 159 (1941); Fox v. Lavender , 89 Utah 115, 56 P.2d 1049 (1936); 
Clark v. Town of Hampton , 83 N. H. 524, 145 Atl. 265 ( ); Tannehill 

v. Kansas City C & S. R. Co . 279 Mo. 158, 213 S.W. 818 ( ); Lucey 

v. Allen , 44 R. I. 379, 117 Atl. 539 (1922); Silsby v. Hinchey , _Mo. _, 

107 S.W. 2d 812 (1937); Ashworth v. City of Detroit , 293 Mich. 397, 292 
N.W. 345 (1940); McDougall v. Morrison , 55 Cal. App. 2d 92, 130 P. 2d 
149 (1942); Challinor v. Axton , 246 Ky. 76, 54 S.W. 2d 600 ( ). The 

rule is well stated in the Matheny case: 

"As such co-owner of the automobile in which she was 
riding, the plaintiff had an equal right to direct and con¬ 
trol its movement, and the conduct of the driver in re¬ 
spect thereto, and was in law chargeable with the respon¬ 
sibility for the negligent operation of the automobile . . . 

The control required is the legal right rather than actual 
physical control . . . " 

Evasively, appellees attempt to convert the imputation of negligence 
rule in the Powers case into a holding that liability was imposed for per¬ 
sonal tort rather than vicariously and conclude from that conversion that 
appellant’s duty in this case is to prove such personal tort. Appellees 
would like to throw its burden of proof upon the appellant, however, it 
cannot do so by dodging and weaving or by distorting obvious principles 
of law. The other cases cited by appellees are not in point. 

In the trial court, counsel for appellees painted with a broad brush 
and apparently convinced the trial court with statements like: 
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’The general rule in this country, as I said to your 
Honor a week ago, except for two states to the contrary, 
is that the negligence of a driver is not imputable to the 
owner of a car, riding in it ” Transcript, p. 779. 

During the course of the trial, counsel for appellees did not and was not 
required to cite a single pertinent case which supported his position. 

He has cited none in the brief on appeal. The time for fencing has 
passed. The broad brush should now be dipped in paint or be discarded. 
Eloquence, prejudice and sympathy are poor substitutes for law, justice 
and truth. 

Except for the situation created by the conflicting presumptions in 
instances where the husband, head of the household, is driving his wife’s 
car ( Rogers v. Saxton, 305 Pa. 479, 158Atl. 166 (1931), the authorities 
are uniform. They required Judge Schweinhaut to impute the negligence 
of Patricia Stricklin to her husband as a matter of law, and at the very 
least, compelled him to submit the matter under proper instructions for 
the jury’s determination.. 

Respectfully submitted, 

George D. Horning, Jr., 

John P. Arness, 

Attorneys for Appellant, 

810 Colorado Building 
Washington, D. C. 

HOGAN & HARTSON 
Of Counsel 
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